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To His EXCELLENCY
The Honourable

THOMAS GAGE ,
General, and Commander in Chief, of

all His Majeſty's Forces in North
America, &c. &c. &c.

SIR ,

EDICATIONS are gene

D

rally made up of ſuch ful
ſome flattery, as is diſguſting to
common ſenſe ; it would there

fore be a great infult on your Un

derſtanding, to follow this oft

trod path in addreſſing you.

The qualifications your Excel
lency poſſeſſes, both in a public
and private character,are too well
known , particularly to thoſe, who
have had the honour of ſerving

under your command, to need a
relation of them from me.
My

[ ii ]
My intention is not to preſent
to your Excellency an eulogium
on yourſelf, but a treatiſe, which

I was led to attempt, by your
Excellency's goodneſs, in appoint
ing me to act as judge-advocate ;
this, added to your known regard
for juſtice and equity, naturally

induced me to aſk your Excellen
cy’s protection of it : Under that
patronage, I flatter myſelf that it
will find no difficulty in making
its way through the world,
I have the Honour to be, Sir ,

With the greateſt Reſpect,
Your EXCELLENCY's

Moſt Obedient, and
Moſt Humble Servant,

STEPHEN PAYNĘ ApyE .
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P R E F A C E.
HAT ! A Soldier undertake

W !

to lay down the Law ? Ex
claim

the

Gentlemen

bred

to that Profeſion : Could not
the Military Art furniſh him with Mat
ter enough to write on ? In Anſwer to
theſe, Imuſt beg Leave to obſerve, that
had I attempted to dive into the deep and
complicated Controverſies of the Law, Į

might very juſtly be deem'd a Deferter
from my own Profeſion, and a Pillager
from another ; but what I have under

taken to explain , is really a Part of the
Buſineſs of a Military Man, and is the
only Part that can be methodically ex
plained. The Mechanical Part of War,

( as M. Saxe-obſerves ,) is inhpid and te
dious in Deſcription, and the ſublimePart
cannot be reduced to Rules and fixed
Principles.

If

P R E F A CE .

ii

If a Man is not born with a Military
Genius, all the Directions that can be

given, will never make him a General.
The Art of War is veryjuftly thus de
find by the Chevalier Folard . It is a

Trade for the Ignorant, and a Science
2

for Men of Genius .

In the firſt part of this Treatiſe, I
offer the Reader my Remarks on Martial
Law, and Courts -martial in general ;

thoſe Authors who have attempted to cen
ſure them , Ihave endeavoured to refute,
by ſtating Facts as they really are, with
out making Uſe of Subterfuges, or ſuch

like JeſuiticalMethods of arguing : How
far I haveſucceeded, muſt be left to the
Judgment of the candid and impartial
Reader .

In the ſecond part, I have colleEted,

and divided into different Chapters, ſuch
Rulesfor the Proceeding againſt Offen
ders in the Courts of Law, as I thought

applicable to my own Purpoſe ; they are
compiledfrom the beft Law Authors, as
may be ſeen by the Notes at the Bottom
of each Page; but I would not have the

Reader ſo far impoſed on, as to inferfrom
thence, that I have myſelf peruſed all
thoſe

PREFACE .

iii

thrfe Authors; Hale’s Hiſtoria Placito
rum Coronæ ; Hawkins's Pleas of the

Crown : The Authors of which Lord
Cambden 9 aliows to be very able Writers
on the Crown Law ; and two or three

more have furniſhed me with what I
wanted relative to thof Matters ; and I

have annexed their Quotations of the dif
ferent Authors, for the Satisfaction of
thoſe who may chuſe to examinetheſe Re
ferences more particularly : All Books on
either Statute or Common Law, are, in

a great Meaſure, Compilations : Part

ofthis Treatiſe I have already acknow
ledged to be fo ; and will further can
didly confeſs ( to uſe the Words of Mr.
Lewis, in the Preface of bis Origines
Hebræ, which the Authors of the Uni

verſal Hiſtoryhave alſo adopied ) that I
have taken the Liberty “ to tranſlate,
imitate, and even literaliy to introduce
any Parts of the Authors from whom

“ I have made my Colliction , if I found

“ them rcally conducing to the Ule, or
“ Ornament of the Deſign, not being able
“ to diſcover any Merit, or Cunning, in
varying
Vide Lord Cambden's Argument in delivering
Mr. Wilkes from the Tower.

iv
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varying the Style and Senſe of an Au
“ thor, for no other Purpoſe than to con
“ ceal the Ignorance of the Tranſcriber , or

deſtroyan Obligation of Gratitude, which
“ ought to be confeſi’d to all Mankind.”
No Author, I believe, has ever wrote

on Courts - Martial before, though ſome
thing on that Subje &t was much wanting

for ihe Guidance of Officers, who may
be employed on that Duty ; therefore, if
this Treatiſe has no other Merit, it muy

certainly claimthat of being new .
Elegance of Style I have neither Time

nor Abilities to attempt; Perſpicuity and
Clearneſs have been my only Aim ; and I

flatter myſelf, I have ſofarſucceeded; as
to makemyſelf intelligible.
: No Author is infallible ; all are liable
to err , and particularly thoſe who are
obliged to introduce Matters they are not
thoroughly verſedin ; this I hope will be an
Excuſe for me, if I have erred in any
Points of Law that I have laid down ;
and I have thefurther Satisfaction to ſay,
that what I have advanced is founded on
the beſt Authorities, the Truth of which

the ſeveral Quotations will ſhew , andthere
fore if I am wrong, I cannot be accuſed

of being guilty ofthe Primitive Error .

А
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ON

Courts Martial.
PART

I.

Of Martial Law , and Courts Martial
in general.
HE Court of Chivalry, or ,
Marthal's Court, the Judges
of which were the High Con

T

ſtable, and the Earl Marſhal , is the

Fountain of Martial Law in England.

The High Conſtable was anciently
a Perſon of the greateſt Power, and the

Poſt originally hereditary ; but it being
thought of too great Authority to be

ſafely intruſted with any Subject, ſince
B

the

( 2 )

the Reign of Henry the VIIIth, when
the Duke of Buckingham , who then
held it, was executed , he has cnly been

appointedpro hac vice. I
The Office of Earl Marſhal ſtill ſub

fiſts, but his Right of being one of the
Judges of Martial Law ſeems to have
long -ſince ſubſided .

Neither the Origin, or the Extent of
Power of the Court of Chivalry, are ex

actly aſcertained , but from the Statute
of 13th Richard II. which reſtrains its

Juriſdiction to Things touching War,
not determined by the common Law,
and relative to theſe, requires the Con

ſtable to proceed according to ancient
Uſage, we may naturally conceive firſt,
from the Reſtriction, that this Court

had formerly a more general Juriſdic
tion ; and, ſecondly, from the Refe
rence to ancient Uſage, that it had an
ancient eſtabliſh'd Authority concerning
theſe Matters ; but whatever might be

the original Inſtitution of theſe Officers,
or

Maddox's Hift. of the Exchequer, Fol. 27, 28, 29.

( 3 )
or the Nature of their Authority, their

Juriſdiction has been fince limited by
certain Acts of Parliament ; and the

Poft of High Conſtable having been laid
aſide, and that of Earl Marſhall con

fined to the marſhalling, and ordering
the Coronations , Marriages, Funerals,
&c. of the Royal Family , and proclaim
ing War or Peace ; there is now no
ſuch Court as the ancient eſtabliſhed

one of Chivalry, or Marſhal's Court,
to judge of martial Law ; but in its
Stead is adopted our preſent Form of
Trial, called a Court-Martial.

When

this Sort of Court was firſt inſtituted, I

cannot exactly aſcertain , the Tenures by
Chivalry, which, in Law , ſignify Te
nures of Land by Knight's Service,
whereby the Tenant was anciently
bound to perform Service to the King,
or the Lord of whom he held that Te

nure, were all aboliſhed by a Statute of
12th Charles II. but Courts -Martial

were eſtabliſhed in England long before
this ;
* The Earl Marſhal has ſtill the Marſhalſea

Court under him , where he may fit in Judgment
againſt Criminals offending within the Verge of the
Court.

( 4 )
this's for Rapin mentions Henry Vlith ,

having appointed Courts-Martial to try
the Rebels after the Battle of Stoke, in

1487, f and Captain Howard having
been tried, condemned , and executed

by a Council of War, for Deſertion ,

from the Parliamentary Army to that of
Charles I. in 1644 9. Yet whether theſe
Courts-Martial and Council of War,

were carried on according to the preſent
Form, I won't pretend to determine.
As the Juriſdiction of the ancient
Court of Chivalry, or Marſhall's Court,
was, by the 'foremention'd Statute of

Richard II. reſtrain'd to Things rela
tive to War , ſo is that of Courts Mar

tial confined to the Cognizance of ſuch
Perſons only, as are ſubject to Martial
Law, and of ſuch Crimes as are puniſh

able thereby, but the ſame Authority
that liinits their Juriſdiction, gives them
full Power to execute it within thoſe

Limits, and therefore that of a Court
Martial, and of the Courts of Law ,
differ
+ Tindal's Tranſl. of Rapin's Hift. of England ,
vol . 5 , p . 2440

§ Idem . vol. 10. p. 268 .

differ only in their Extent ; for the King
being the fupreme Magiſtrate of the
Kingdom, and intruſted with the whole
executive Power of the Law, no Court

whatſoever can have any Juriſdi&tion ,
unleſs it ſome way or other derive it
from the Crown f.

Sir Edward Cook I ſays, that the
putting a Man to Death by Martial
Law , in Time of Peace, was adjudged
to be againſt Magna Charta, and Mur
der ; and Sir Matthew Hale declares,
That if a Court Martial put a Man to

Death in Time of Peace, by Martial
Law, the Officers are guilty of Murder.
But Hawkinsil, a more modern Author, is

of Opinion , that . Where Perſons act by
• Virtue of a Commiffion , which , if it

were ſtrictly regular, would undoubt

edly give them fullAuthority ,but hap
pens to be defective only in ſome
• Point of Form , that they are no Way
• criminal.' And as the Act for puniſhing
Mutiny
of Staundeforde's Pleas of the Crown, p. 54, 55.
| Cooke's Inſtitution, 52.
Hale's Pleas of the Crown, p . 499.

Hawkins's Pleas of the Crown, b . 1. c. 31. 1. 60.

( 6 )
Mutiny and Deſertion, and for the better

Payment of the Army, and their Quar
ters, which is annually paſſed, and im
powers his Majeſty to make Articles of
War, and appoint Courts Martial, gives
them full Authority, in Time of Peace,
as well as War.

The Members of a

Court Martial can run no Riſque of
being charged with the Guilt of Murder,
or of having acted contrary to Magna

Charta, by paſſing a Sentence of Death .
The Crimes that are cognizable by
a Court Martial, as repugnant to mili

tary Diſcipline ,are ſo plainly ſhewn by
1

the Articles of War, which every mili

tary Man is, or ought to be fully ac

quainted with, that it would be Pre
ſumption to attempt a further Expofi
tion of them ; and as to other Crimes

which an Officer or Soldier being guilty
of, is to be tried for by the ordinary
Courſe of Law, in like Manner with

other Subjects (as is directed by Act
of Parliament) it would be needleſs
to trouble my military Readers ( for
whoſe Uſe and Amuſement this Treatiſe
is

1
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is chiefly intended) with a Detail of
them to

The Perſons ſubject to Martial Law
are likewiſe pointed out by the Articles
of Warll , and therefore not neceſſary
to be inſerted here . And , laſtly , the
Authority of Courts Martial to take

Cognizance of ſuch Crimes, and ſuch
Offenders as are under their Juriſdiction,
having been evidently proved , the only
Illegality or Irregularity that Officers as
Members of a Court Martial, are in

Danger of being guilty of, is in their
Manner

+ In ſome Parts of his Majeſty's Dominions , viz .
Gibraltar , Minorca , & c. where there is ' no Form of

Civil Judicature, all Perſons guilty of any capital
Crime or other Offences, are to be tried by Courts
Martial, (a) but Officers who may be employed oÀ
ſuch Trials, I muſt refer for Information to Authors
who have wrote fully on the Pleas of the Crown .

(a) Articles of War, ſect. 20 and 2 .
Ì The Articles of War mention only Officers,

Soldiers, and Perſons ſerving with the Armies in the
Field, being ſubject to Martial Law ; but Hale, and

other eminent Lawyers are of Opinion, that Aliens,

who in a hoſtile Manner invadethe Kingdom whe
ther their King were at War or.at Peace with Our's,
and whether they come by themſelves or in Compa
ny with Engliſh Traitors, cannot be puniſhed as
Traitors, but muſt be dealt with by Martial Law.
Hale’s Pleas of the Crown, 10, 15. 3 Cooke's Inſt. 2 .

( 8 )
3

Manner of proceeding againſt Offenders,
for fo exact is the Law even with Re

gard to Form, that ſays Lord Chief

H

Juſtice Hale I, • If a Commiſſion of
• Goal Delivery iſſues to A. B. &c. they

• fit one Day, and forget to adjourn,
• their Commiſſion, or the Clerk forgets
• to enter the Adjournment, if a Felony
• is committed the next Day, and they
proceed in Seſſions, and take an In
• dictment, and give Judgment of
• Death againſt the Malefactor, this

Judgment is erroneous , and the Clerk

• of Aflizes ſhall never be permitted to
amend the Record and enter an Ad

• journment; and this Judgment being
• erroneous, thall be reverſed ; but it

• makes not the Judges guilty of Mur
• der, or Homicide, though in Strictneſs
• of Law, their Commiſſion was deter

• mined by the firſt Day's Seſſion with
• out Adjournment. My Intention
therefore, is to endeavour to lay down
ſuch Rules for the Proceedings of Courts

Martial, as will prevent my Brother

Officers, when employed on that Duty,
from

1 Hale's Hift. Plac. Coronæ, p. 498 .

1
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from a &ting contrary to the Laws of

theit Country (even in Matters ofForm)
which they are ſometimes unknowingly
led to do, and are thereby laid open to
a Profecution in a Court of Law * But
before
* The Judgments of Courts Martial are like thoſe
of other 'Courts, liable to be taken Cognizance of,
and the Members punished for illegal Proceedings,
for according to Law , The Court of King's Bench

being the higheſt Court of common Law, hath
< not only Power to reverſe erroneous Judgments

given by inferiorCourts, but alſo to puniſh all
inferior Magiftrates, and all Officers of Juſtice,

for all willful and corrupt Abuſes. Of Authority
againſt the known, obvious, and common Princi

• ples of natural Juſtice. ( b ) And further, that the
Court of King's Bench has ſuch a ſovereign Jurif
• diction in criminal Matters, that it may proceed .
ras wellon an Indi& tment found before other Courts

i and removed into this by Certiórari, às on an

• Indi &ment or Information originally commenced
* in it, whether the Courts before whom fuch In

di& ment were found, be determined or ſuſpended ,
or ftill ineffe.' And whether the Proceedings Be
grounded on the common Law, or on fome Statute
making a new Law concerning an old Offence,

and appointing certain Judges to execute it : Nei
ther doth a Statute, which appoints that all Crimes
of a certain Denomination ſhall be tried before cer

tain Judges, exclude the Juriſdiction of this Court ,
without expreſs negative Words. (c) Beſides the
Act

(b) Hawkins's Pleas of the Crown , b . 2. c . 4. f. 1o .

(c) Hawkins's Pleas of the Crown, b. 2. c. 3 . f. 6.
Syderfin's Rep. 296. 1. Hale's Hift. Placit. c. 5.9.
C.

(

10 )

before I enter on this Taſk , I ſhall make
ſome further Remarks on Martial Law,

and Courts Martial in general.

Many
A &t for puniſhing Mutiny and Deſertion directs,
• That every Action, Bill, Plaint, or Suit againſt
any Member or Miniſter of a Court Martial , in

reſpect of any Sentence of ſuch Court, or of any
6

Thing done by Virtue, or in Purſuance of ſuch

• Sentence, Ihall be brought into ſome of the Courts
• of Record at Weſtminſter, Dublin, &c.' (d) And
there have been many Inſtances of the Court of

King's Bench exerting their Power over Courts Mar
tial, notwithſtanding the Law ſays, “ Where a Statute.
creates a new Offence which was not taken Notice

$ of by the common Law, and erects a new Juriſ

• diction for the Puniſhment of it, and preſcribes a

• certain Method of proceeding, itſeems queſtionable
• how far the Court has an implied Juriſdiction in
• ſuch a Caſe .' (e)
There are ſufficient Proofs of the Power of the

King's Bench over the Proceedings of Courts Martial,
which it may be naturally imagin'd every Member
would chuſe to avoid an Exertion of, yet it muſt be

a Satisfaction to every Officer to know , that if he has
the Mortification to be proſecuted in a Court of

Law for his Proceedings as a Member of a Court
Martial, he is not liable to be puniſhed for mere
Miitakes, which an honeſt well meaning Man may
innocently fall into ; and if the Plaintiff or Proſecu
tor become non- ſuited by the Verdict of the Jury
paſſing with the Defendant, he ſhall recover his treble
Cults,which he hall have ſuſtained by reaſon of his
wrongful Vexation in Defence of faid Action , or
Suit. ( g)

(d) Act for puniſhing Mutiny and Deſertion , a. 63 .
(e) Hawkins's Pleasofthe Crown.b . 2. c. 4. f. 19.
\g) Act fur puniſhing Mutiny and Deſertion. a. 62 .

( 1

)

MANY Authors have exclaim'd a

gainſt Martial Law, and cenſured Trials
by Courts Martial . Courts Martial , ſays

Rapin, + are not ſo ſtrictly confin'd to
the Letter of the Law, as the uſual

Courts of Juſtice, but judge in a more
arbitrary Manner, and the frequent
Encroachments of what is call'd in En

gland Martial Law, upon the Privileges
of the People, has been the Cauſe of
reducing it within Bounds, ſo that it
cannot take Place but by an Act of
Parliament made for that Purpoſe ; and
Chambers in his Dictionary of Arts and
Sciences, defines Martial Law to be the

Law of War, depending upon the Ar
bitrary, but juſt Power and Pleaſure of
the King, or his Lieutenants.
That a bad Uſe may have been made
by the King, or his Lieutenants, ( as

they are called) of this arbitrary Power,
cannot be doubted, and indeed Rapin
himſelf gives us an Inſtance of Henry
VII, having made it ſubfervient to his
Purpoſe,
+ Tindal's Tran . of Rapin's Hift. of England,
V. 5. p. 244.

f
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Purpoſe, after the Battle of Stoke, by
trying thoſe acculed of holding Intelli.
gence with the Enemy, by Commffio
ners of his own appointing, or by a
Court Martial, inſtead of the uſual

Courſe of Juſtice, which was not ſa

favourable to his Deſign of puniſhing
them only by. Fines, and thereby fill
ing his Coffers.; for in an Accuſation of

this Sort, the Laws of England admit
of no Medium between Death and ab

ſolute, Diſcharge, and the King would
have neither.

But this Authority is now reſtricted
by Act of Parliament, as this , Author
acknowledges, and therefore, the ſame

Objection to Courts Martial cannot now ,
be made ; for as I have already obſer
ved , they aſe, at preſent held by, the
ſameAuthority with the Courts ofLaw ,

and that the King (or his Generals,
when impowered to appoint Courts
Martial) has the fame Prerogative of
moderating the Rigour of the Law,
and pardoning or remitting Puniſh
ments, but he can no more, add to , or
alter

( 13 )
alter the Sentence of a Court Martial,

than he can a Judgment given in a
Court of Law. The King, 'tis true,
has an undoubted Right to diſmils an
Officer or Soldier from his Service with

qut a Tryal, but this Power cannot
bias a Court Martial, if the Affair is
left to their Deciſion , and Men molt

folemnly ſworn to adminiſter Juſtice
without Partiality, Favour or Affection,
can be truſted.

MR. Salmon , in his geographical
Grammar, has caſt a fevere Reflection

not only on Courts Martial ( the Sen

tence of which he ſpeaks of with as
much Terror as he would of that of the

Inquiſition ), but on all Military Perlene
in general. In ſpeaking of the Confti
tution of England , he is pleas'd: to cb
ſerve , that · Whatever the Privileges
af the Reſt of the Subjects may be;
• the Gentlemen of the Royal. Navy
' and Army, have very little Pretenſions

" to them ; they are (fays he ) ſubject
• to the Sentence of a Court Martial,

and.may, in many Calesą be punished
without

1
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• without being brought before that
Judicature.

They are obliged to

• obey their ſuperior Officers, and thoſe
•
*
•
•

Officers muſt obey Miniſters from
whom they receive their Commiſ
fions. The Moment therefore (con
tinues he ) a Gentleman enters into the
Service, he waves the Rights and
Privileges he might be entitled to as

• an Engliſhman , or rather barters them
' away for a laced Coat and a Feather.'

THOUGH the Opinion of this ſelf
taught Geographer and Wonder -mon

ger, is tooapparently abſurd to carry
any Weight with it, yet his Book being
meant for the Inſtruction of Youth, in
whoſe weak Minds the firſt Ideas are

aptto take a deep Root, and will often

prejudice them in their future Opinion;
I ſhall endeavour to Thew , that what he

has advanced is not ogly abſurd, but
unjuſt: But I cannot help previouſly
remarking his matchleſs Aſſurance, in

dedicating to his Majeſty a Book which
contained fo inſolent a Reflection on a

Body of Men, of which the King him
ſelf

(

15

felf is the Head .

)
From this we may

judge of the other Parts of his Gram
mar , which from my own Obſervation ,
I find to be filled with innumerable

Geographical Miftakes ; but it is foreign
to my preſent Subject to enter into the
Particulars of them .

His Majeſty's Right to diſpoſſeſs any
Officer of his Comınifſion without a

Tryal, I have juſt now taken Notice
of, but this Power is not confin'd to

the -Military ; all the King's Servants
are liable to the ſame Method of Dif

miſſion from his Service, for it would

be very unjuſt to deprive him of a Right

which every other man enjoys ; but the
King's Diſpleaſure againſt any of his
Servants can only be ſhewn by a Dir
miſſion , and therefore they are not de

prived , as Mr. Salmon infinuates, by
being in his Service, of the Privileges

of other Subjects; and as to their being
ſubject to the Sentence of a Court

Martial, which appears to him ſo dread

ful, I hope to Thew that no Officer or
Soldier, or even Mr. Salmon himſelf,
need

( 16 )
need be afraid to ſtand before that Judi
Cature, if conſcious of his own Innown
cence .

Then , ſays he, they are obliged to
obey their ſuperior Officers, without
reſerve, and thoſe Officers muſt obey

Miniſters from whom they receive their
Commiflions.

SUBORDINATION is eſtabliſhed and

in Force among all Sects of Men ; it may

perhaps be more confpicious in the
Navy and Army, as the Profeſſion of

Arms naturally require it, for the bad
Conſequences that may reſult from not
obeying Orders implicitly in Time of
Action, are very evident; a good Sub
ject therefore never entertains that falſe
Notion, as Mr. Saxe juſtly terms it,
* that Subordination and a paſſive Obe
dience, is any Debaſement of a Man's

Courage, or that it is anywiſe waving

the Rights and Privileges he is entitled
to as an Engliſhman : Laſtly, with re
gard to the Obedience to Miniſters ;
Officers,
• Saxe's Reveries, chap. 8.

( 17 )

1

Officers, like all other of his Majeſty's
Servants, muſt obey his orders, which

are cunveyed to them through a mini
ſter, andif that miniſter takes upon
him to make uſe of his Maſter's name

without authority, it is not the buſi
neſs of an Officer, any more than of
another ſubject to diſpute orders given
under that ſanction . That Officers may
have been tools tu miniſters is far from

being impoſſible ; no profeffion can be
expected to have all it's members pure

and incorrupt, but the Faults of indi
viduals neither can nor ſhould bring
cenſure on a whole body : Though I
deny that a Gentleman the Moment he
enters the ſervice, barters his rights
and privileges for a laced Coat and fea

ther , yet I do not pretend to ſay, that
i

thoſe Ornaments indue him with Infal.

libility.
I HAVE now gone through all this
author's arguments, his inſignificancy
did not intitle him to ſo much notice,

but the refuting what he had advanced

furniſhed me with an opportunity of
D
offering
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offering what I had to ſay, in regard to
my own ſubject. I ſhall now attempt
to ſhew the Juſtice of Martial law and
of Courts Martial ſtill more fully, by
comparing the form of tryal by Courts
Martial with that of a Court of law .

A CRIMINAL brought before a Court

Martial, enjoys the ſame Privileges as in
a Court of law, of being tried by Jury of
his peers or equals, which the Engliſh fo

juſtly boaſt of ; for peers, I think I
may without impropriety call them in
all caſes, for though the priſoner be
only a private centinel, as all the Offi
cers who are members of the court are

liable to be tried by the fame laws and
for the ſame crimes, their ſuperior

Rank t can be no reaſon for not re

garding them as his peers. Even in a
trial by a Jury in a Court law, I do

not imagine that a priſoner would ex

cept againſt a Juror merely becauſe he
was

+ In many foreign ſervices, if a non - commiffion'd
Officer , or even a private Centinel is to be tried ,
ſome of the fame rank fit as members of the Court

Martial, but in the Engliſh Service, none ſhall be
under the degree of a Commiſſion'd Officer.
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was of a higher rank in Life than
himſelf.

· And beſides this privilege of being
tried by peers, which a criminal enjoys
in one Court as well as another, there

are many Advantages which he has at a

Court Martial , that are peculiar to it,
as will be plainly ſeen in the ſequel.
In a Court of law, if but one of
the twelve which compoſe the Jury,
diſagrees from the reſt, it is no verdict,
for they muſt all concur in the fame

opinion . This ſeems very ſtrange, for
we find in the moſt common Occurren

ces of life , that it is difficult to meet
with twelve , or half the number of

men who are of one mind, yet in con

cerns of the higheſt moment, where

life, liberty and property are at ſtake,
and which are often of a complicated
nature, the law enjoins twelve men to

be unanimous in their Judgment . 'Till
they agree they muſt be kept together
without meat, drink, fire, or candle I ,
otherwiſe

1 2 Hale's Hift. Placit Coronæ , p. 279.
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otherwiſe than by leave of the Court,

and if the trial happens to be at an
Aflize, if they are not agreed before

the departure of the Juſtices of Goal
delivery into another County, the ſhe
riff muſt ſend them along in carts like
malefactors, all round the circuit, or

till they agree.
This appears to be little leſs than
puniſhing them into a compliance and
forcing men of weak and not over fcru
pulous nature's to injure their ſouls for
the conveniencies of their bodies, and

the conſideration of their worldly in
tereſt, for as Jurors are generally tradeſ
men, ſuch confinement, and the ex

pence attending itmuſt be of great pre
judice to their affairs.

It has been obſerved by ſome ahle

lawyers, that this unanimity gives
great weight and credit to a verdict.
But the misfortune is that there is great

room to believe that this unanimity may

ſometimes be rather imaginary than real,
and

§ 2 Hale's Hift. Placit Coronæ , p. 279;
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and though actually it be the verdict of
twelve men , yet virtually it may be no
more than the verdict of one or two ,
or ſome leffer number than the twelve .

An ignorant, irreſolute ſet of men ,
may be governed by one or more of

greater ſpirit, intereſt and authority,
than the reſt. Beſides when they know

that unanimity is a matter of neceſ
ſity, they will be forward to impoſe

upon themſelves ; they will not give
their Judgment the full ſcope, but will
be ready to acquieſce in the ſentiments

of ſome over- bearing and dogmatic
leader.

It is not eaſy to conceive any valid

objection that can be made againſt the
method of bringing in a verdict by a

majority of Jurymen . At preſent one
or more obftinate and tenacious men

may in a manner oblige the reſt to con
cur in their Judgment, for they muſt
1

either acquieſce or ſuffer great inconve
niencies in their perſons and property .
Few in ſuch caſes perhaps will refuſe

to reſign their own Judgment ; they
may
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may probably conſider their acquief
cence as rather extorted by neceſſity
than given by choice, and their verdict
may be looked upon in the unnatural

light of an innocent perjury . I
In a Court Martial all theſe incon

veniencies are avoided, and particularly

thereby prevented ; for in the first
place, the Articles of War expreſsly
forbid the fittings of Courts Martial
before 8 o'Clock in the Morning or af

ter three in the afternoon , except in

caſes, which require an immediate ex
ample, and therefore they cannot fit
above feven hours at a time, but are at

liberty to adjourn from day to day 'till
they have fully conſidered the Evidence
pro and con , and when they come to
give their opinion, they are not under

the neceſſity of being unanimous, even
to appearance, but the priſoner is con

demn’d or acquitted by a majority of
voices
For many of theſe particulars relating to Ju

ries , I am obliged to an anonimous writer in the
Grand Magazine for May 1758 ; his remarks being
very applicable to my own purpoſe, I have inſerted
many of them nearly VERBATIM .
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voices (except in caſes of death, when
nine out of thirteen preſent or two
thirds, if there be more than thirteen

preſent, muſt concur in opinion.) || No
one is under any compulſion, but all
are not only free, but abſolutely ſworn ,
to follow the direction of their conſci

ences, and in order to prevent as far as

poſſible any Member being biaſed by
the opinion of another, as it is more

likely that the younger cfficers would
fall into that of their ſuperiors, than the
elder acquieſce in that of a Junior, the
youngeſt Member of a Court- Martial ,
in the ſame manner as is obſerved at all

debates in the Privy Council, and by
the Houſe of Lords at the trial of a
+

Peer, gives his opinion firſt.SEofCO

NDLY ,

| Articles of War. S. 15 , A. 8.
+ Articles of War. S. 15 , A. 8 .
I In the French Service the method taken to pre

vent one Member beingbiaſedby the opinion of an
other, is ſtill more certain . The youngeſt member
firſt writes hisopinion, at the top of a ſheet of pa
per, provided for that purpoſe'; then folds down
the part on which he has wrote, in order that the
one who writes after him may not fee it. All the

others obſerve the ſame method up to the oldeſt
Member, by whom the paper is delivered to the
Preſident,

( 24 )

SECONDLY, The being Member of
a Court Martial is part of the duty of
an Officer , and from the time of his

being ordered for this duty no other is
expected from himn 'till the Court is diſ
ſolved. From hence it is evident that
a Member of a Court Martial fuffers

no inconveniency of body or prejudice
to his own affairs to induce him to in

jure his ſoul by joining in a verdie

diametrically oppoſite tohis real opi
nion ; no dogmatic and overbearing
leader to perſuade him into what may
be looked on in the unnatural light of an

innocent perjury, but his ownConſci
ence is his guide.
In which Court a priſoner has the
greateſt chance of meeting with Im
partiality, I leave to the Judgment of
the candid Reader. I muſt obſerve
further that the Members of a Court

Martial have certainly a better oppor
tunity
Preſident, who then unfolds it, in order to exa
mine the different ſentences, and inſert his own

opinion, which is conſidered as two voices if given
in favour of the Priſoner, but as only one against
him .

Cours dela Science Militaire de Baráct de Vila

lengven. Tom. 1. p. 64.
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tunity ofbeing maſters of thecauſedepen
ing before them then Jurors in a Court
of law , and are thereby enabled more to

give a juſt verdict, for as every particular
circumſtance in the trial is minuted

down by the Judge Advocate, they may
recur to them as often as they pleaſe,
whereas in a Court of law, though the

Judge or Attorney General may fum up
the Evidences with the greateſt exactneſs,

it would be hardly poſſible for the Ju
rors to retain every part of it in their me
mories, particularly in a long and com
plicated affair, and the moſt minute
circumſtance will often turn the ſcale

for or againſt the Priſoner.

It may perhaps be alledged that at
a Court Martial a Priſoner is tried by

a Jury of thirteen men only, and that
in a Court of law no Man can be found

guilty upon any Criminal accuſation but
by the Judgment of, at leaſt, twenty
four, the concurrence of twelve or

more of which form the Grand Jury
being neceſſary to find the bill of In
E

dictment

+ The Grand Jury never conſiſts of leſs than
twelve, and ſometimes of twenty four.
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dictment againſt, and the unanimous
verdict of twelve more, which com

poſe the Petty Jury, being requiſite to
find him guilty. As I would leave
no Argument unanſwered, that there
is the leaſt probability of being advan

ced againſt the Uprightneſs of Courts
Martial, I ſhall endeavour to ſhew that

this allegation does not carry that

weight with it, which may at firſt be
imagined

The ſeeming Unanimity of a petty
Jury, I have already taken notice of,
and ſhall now obſerve the nature of

the advantage gained to a Criminal by
the previous Examination of a Grand
Jury. That many are brought to trial
by Information , without having been

indicted by a Grand Jury, is notorious,
and even when a cauſe is enquired into
by the Grand Jury, as they only examine
the Evidences for the Crown, it very

often happens that a Man indicted for
Wilful Murder by them, is only found

guilty of Man -ſlaughter, or Chance
Medley, and fometimesHomicide ſe de
fendendo
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fendendo or per infortunium , by the petty
Jury, before whom he is allowed to pro
duce his Evidences and make his de

fence ; and of other crimes for which a

Grand Jury may find a bill of Indict

ment, the petty Jury will often acquit a
Priſoner .

Aman thereforeagainſtwhom a Grand
Jury refuſes to find a bill of Indictment,
for want of ſufficient evidence , can run

no riſque of being found guilty were he

brought before a Court Martial or petty
Jury, without any ſuch previous Exami
nation ,

AND as the opinion of a Grand Jury
is not definitive, but rendered invalid , if

that of the petty Jury differs from it, a
Criminal is in fact tried by the twelve

only, which compoſe the latter, whoſe
Judgment he muſt ſubmit to, and the
Grand Jury appears to be only a tem

porary Court eſtabliſhed in a County,
in order to find out ſuch delinquents as

there is ſufficient matter againſt ,to bring

them to a trial before the Judges and
petty
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petty Jury, and thereby ſave the Court the
troubleofExamining frivilouscomplaints
unſupported by Evidence---As ſuch the
place ofaGrand Jury is ſupplied by a Court

ofEnquiry, which is often held , previous
toa Court Martial,where there is a doubt

of ſufficiency of cauſe to bring an offen
der before that Judicature .
In fine, a Criminal at a Court Mar

tial is in reality tried by as many, and
often more than in a Court of law , for

though the former is uſually compoſed
of a Preſident and twelve Members, it is
not confined to that number, whereas a

petty Jury never exceeds twelve: *
The method of trial by twelve Jury

men is generally allowed to be very an
cient, though authors differ concerning
its origin and the inſtitution of it in
England . Sir William Temple ſays

that traces are not wanting of this cuſ
tom from the very inſtitutions of Odin ,
the firſt leader of the Aſiatick Goths into

Europe, and founder of that mighty
kingdom round the baltick Sea , from
whence all the Gothick Governments
in

Hale's Hift. Placit. Coronæ. p. 161 .
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in theſe North -Weſt parts of the World
were derived : And that this is the reaſon
it is known to have been as ancient in

Sweden as any records, or traditions of

that Kingdom, and ſtill remains in ſome
provinces.
OTHERS derive it from the Chal

deans, who, they ſay, may have adopt
ed the favourite number of twelve from

the twelve ſigns of the Zodiac ; from
them it deſcended to the Egyptians, and

the Grecians (among whomthis number
was both famous and ſacred , and )

from whom, they ſay, we borrowed
this as well as ſeveral other cuſtoms and

laws, derived it from the Egyptians .

With regard to the introduction of
it into England ſome are of opinion that
it was brought in by the Saxons or Ro
mans, and others that it was in uſe in the

time of Alfred, but Rapin reconciles
this difference by obſerving that the

terms of Jury and verdict as well as
many other law terms were introduced
by
Tindal's Tranf. of Rapin's Hift. of England ,
V. 1. 329. V. 2. 50.
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by the Normans ; but that Alfred firſt
inſtituted the trials by twelve men in

England.

WHATEVER may be the original in

ſtitution of tryals by twelve Jury -men,
that of obliging them to be unani
mous, ſeems to be of a much more mo
dern date, for we find in the Grecian

hiſtory * that Oreſtes who was tried for
Murder in the Court of Areopagus || at
Athens, was acquitted by the ſuffrages
for and againſt him being equal, in
which
Stanyan's Grecian Hift. V. 2. p. 56.
|| It is not agreed who inſtituted this Court, ſome
afcribe it to Cecrops , others to Craneus, and many to
Solon , but the ſource of this error ſeems to be Solon's

reſtoring the power of this Court, and making it fu
perior to the Ephetæ, whom Draco had made ſuperior
to it. The Court was called Areopagus, becauſe it
aſſembled on a hill not far from the Citadel called

Arious Pagos, i.e. Mar's Hill. . Some ſay that Mars
was the firit Criminal tried in this Court . Their fame

was ſo great, that foreign nations came to them for

their deciſion, and Demoſthenes ſays that neither

plaintiff nor defendant ever went away diſſatisfied.
They decided all cauſes in the dark, that, ſeeing nei

ther plaintiff nor defendant, their paſſions might be
uninfluenced. But their authority was much dimi
niſhed and their credit funk by Pericles , who having
never been an archon , could not be a Member of this

Court---Univ . Hift. B. 1. C 16. p . 163. 293 , 309,
330, 413
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which caſe Judgment always paſſed in
favour of the defendant. And among

the Romans (who are likewiſe ſaid
to

have taken the number Twelve

from the Grecians) the cuſtom was,
that upon the prætor ſending out the

Jury to conſult ( mittebat Judices in con
cilium ) he delivered to every one, three

Tablets, covered with Wax, one of ab
folution , another ofcondemnation , and a

third of amplication or Adjournment of
the tryal, the firſt being marked with
A the ſecond with C ; and the other

with N L or non liquit. And then the
tablets being thrown into a proper mum
ber of urns or boxes, which were ſet in

the place where the Jury withdrew , and
taken out by the Prætor ; he pronounc
ed ſentence according to the greateſt
number . In giving ſentence the major
part of the Judges was required to over
throw the defendant, if the number was

equally divided, the defendant was ac
tually cleared-t.

The form of tryal by peers , being
doubtleſs

+ Kenne 4. Antig. of Rome, p. 137. 240.
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doubtleſs a moſt juſt and equitable Me
thod, has been adopted by Courts Mar
tial, but the cuſtom of adhering ſtrictly
to the number Twelve, and that of

obliging them to continue together, ' till
they are (or I may ſay, appear) unani
mous, which ſtill ſubſiſt in Courts of law ,
has not been introduced among them ,
neither the antiquity, nor the reaſons gi
ven for the choice of that number being

judged ſufficient to obſerve it implicitly,
and thelatter, Viz. the unanimity being

a thought in general to be rather ima.
ginary than real,

The laws of England may be divided
into three parts , Viz.

The Common

law , the Civil law, and the Statute law.
THE Common law which is the moſt

ancient, and general law of the realm ,

is properly the cuſtoms of theKingdom,
which by length of time have obtained
the force of laws, having been generally
received and held as ſuch before any
ſtatute or written law, was made to
alter them.

THE
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THE Civil law is defined in the inſti
1

tutes to be the laws peculiar to each city

or each people . But in the modern uſe,
it properly implies the Roman law con

tained in the Inſtitutes, the digeſt, and

the code otherwiſe called Lex fcripta .
In England it is practiſed in the Eccle
fiaftical Courts the Courts of Admiralty,
and in the two univerſities, and was alſo

uſed by the Earl Marſhal when he took
cognizance of matters touching honour,
and arms ; yet it is reſtrained and direct

ed in all theſe by the Common law.*
The Statute law fignifies acts of par
liament which have the force of laws

and have been made to ſupply the de
fects and correct the errors of the com

mon law. By this authority are Courts
Martial and Martial law inſtituted .
The Statute laws have been found

fault with , as being impoſed upon the
ſubjects, before any probation or tryal
is made, whether they are beneficial to
F

the

I Chambers's Dict. of Art and Sciences .

* Chamberlayne's State of Great- Britain , C. 7.
p. 186 .
1
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the nation or agreeable to the nature of
the people, except where they are firſt

made temporary, and for their experi
enced Uſefulneſs, afterwards made per
petual ; whereas cuſtoms on which the

Common law is founded , bind not till
they have been tried and approved time
out ofmind .

But this objection againſt

Statutes in general, cannot be made a

gainſt the Act for puniſhing Mutiny
and Deſertion, whereby Martial law and
Courts Martial are authorized , ſince it

comes within the exception ; being al

ways paſſed pro tempore ; and its having
been conſtantly renewed is a certain

proof of its utility.
Though Courts Martial proceed by
Virtue of a Statute, which like all others

was made to ſupply the defects of the

common law, which had no authority
to take cognizance of the crimes there

in mentioned, yet as the method of

proceeding againſt criminals had been
long eſtabliſhed, the Act for puniſhing
Officers and Soldiers by Martial law has

only laid down ſuch rules for the pro

ceedings
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ceedings of Courts Martial, as were
intended to differ from the uſual įne

thods in the ordinary Courts of law ; it
is therefore natural to ſuppoſe that where
the Act is filent, it ſhould be underſtood

that the manner of proceeding at Courts
Martial bę regulated by that of the other

eſtabliſhed Courts of Judicature.
Upon this ſuppoſition, which is cer
tainly well founded , I have in the ſecond

part of this work endeavoured to collect
every particular tranſaction of the Courts
of law , which may be applicable to
Courts Martial , but before I conclude

the firſt part I ſhall trouble the reader
with a few remarks on the duty and
buſineſs of a Judge Advocate, who may

be ſaid to be themain ſpring of a Court
Martial, for on him the Court depends
for Information concerning the legality
as well as regularity of their conduct,
and therefore if he errs , all may go
wrong.

The Members of a Court Mar

tial act as Judges, as well as Jurors, for

they are not only to judge whether the
priſoner
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priſoner be guilty or not guilty of the
Crime he is charged with , but if he
is found guilty, they are to paſs ſentence
on him, which in a Court of law is the

part of the Judges. And as Military
Men are not ſuppoſed to be verſed in

the law, the Judge Advocate is directed
by the Articles of War to inform to
that is (as I conceive is thereby
meant) he is to explain any points of
law * that may occur in the Courſe of

their proceeding, in order to prevent the
Members, at the ſame time that they

wiſh to act with Equity, froin proceed
ing illegally, for though the laws of

England may be founded on equity, it
muſt

+ Articles of War, S. 15. A. 6 .
* It may perhaps appear to be a contradiction to
ſay that a Judge Advocate is to explain points of
law to the Members of a Court Martial, after ha

ving declared that the Articles of War, which arę
the fundamental laws of Courts Martial are ſo plain
as to be eaſily underſtood by every Military Man,
but I muſt obſerve that it is in the method of pro

ceeding, which is regulated by that of Courts of
law, and concerning the greater part of which the
Articles of War are filent, that Members unac

quainted with the law are liable to err, and wherein
the aſſiſtance of a Judge Advocate is requiſite, which
rather confirms than contradicts what I have already
aſſerted .
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muſt be univerſally allowed , that they
are not ſo plainly laid down but that
a Man with the moſt equitable intenti

on may inadvertently ſwerve from them.
The Duties of a Judge Advocate are
manifold , for he is not only to inform
the Court in points of law, but alſo to

perform the part of Clerk or Regiſter of
the Court, beſides being Council or
Proſecutor for the Crown, and by cuſ

tom ( founded I ſuppofe on the rule in
Courts of law t, that the Judges are
always to be of Council with the Priſo
1

ner ; to ſee that he has law and juſtice,
for I know of no abſolute authority for

it) he is generally I expected to aſſiſt the
priſoner in his defence.
In order to do Juſtice to the truſt
repoſed in him , it is evident, from what
has been ſaid, that a Judge Advocate,

beſides being maſter of every thing re
lative to Martial law, ſhould be well

acquainted
+ Hawkins's pl. of the crown, B. 2. C. 30. S. 7.
I ſay generally for there have been inſtances of
a
priſoner
being admitted to plead by his own
Council.
1
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acquainted with the form of tryals in
Criminal Caſes, where the King whoſe

Council he is, always is a party concer
ned, and in ſome meaſure with the

pleas of the crown.

But a knowledge of theſe matters is
not the only requiſite to form a Judge
Advocate. Impartiality which is neceſ
ſary to every Member of a Court Mar

tial , is particularly ſo to him, he ſhould be

remarkably careful not to let one part
ofhisbuſineſs prejudicehim in theconduct
of another, nor lead him to endeavour
to biaſs the Court to one ſide or the other,

by any quibling explanation of the law
or other matters, truth and equity ſhould

be moſt conſpicuoufly ſeen at all Courts
Martial, but Chicanery never permitted
to enter the door ; his being proſecutor
for the Crown muſt not induce him to

omit inſerting any thing in the records
of the Court, that may be of ſervice
to the Priſoner ; neither is he on the
other hand , to let his Maſter's cauſe

ſuffer, and a Criminal eſcape unpu

niſhed through lenity, or any other
motive
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motive whatever ; but in the profecu
tion though he ſhould act with ſpirit
and reſolution againſt daring and harden
ed Offenders, yet he ought to be very
cautious not to injure or oppreſs, and

much more not to add inſult to ſeverity.
In all caſes, when misfortune is inter

woven with guilt, he ſhould make it
appear that a deteſtation of the crime,
and a regard to the public ſafety, are
not inconſiſtent with pity to the man ;

particularly to offenders for the firſtcrime,
to ſuch whoſe crimes are ſmall, whoſe

temptations were powerfull and who
appear to have been ſeduced by others.
In a Court of law, where the King
is

a party concerned, as he is in all

criminal caſes, before the Jury is ſworn ,

he is to challenge or except againſt any
Juror he thinks proper as well as the

priſoner, either pereinptorily, or with
out cauſe, and therefore it is the buſi

neſs of a Judge Advocate as Council
for the crown to do the ſame at a Court
Martial .
THE
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The nature of challenges of Jurors
I ſhall conſider more particularly in the
fecond part, but I ſhall now make a

few remarks on an opinion that has
been entertain'd that a priſoner had not
a right to challenge a Member of a

Court Martial, without affigning rea
fons for ſo doing, and that if thoſe rea

fons did not appear ſufficient to the
Court, the perſon challenged had a
right to fit as a Member on the trial.

A RECENT inſtance of this hap
pened on the tryal of Lord George
Sackville, who excepted againſt Gene
ral Belford , and having by deſire of the
Court given his reaſons for it, they were
adjudged as inſufficient, and the Gene
ral ordered to take his place, however
that Gentleman, with great propriety,
deſired to be excuſed from fitting as a

Member on the tryal. I am much at

a loſs to imagine what gave riſe to this
method of proceeding, it cannot be
founded on authority, for it is dia

metrically oppoſite to the practice in all
the Courts of law, and to the laws of

England ;
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England ; neither do the Act for puniſh
ing Mutiny and Deſertion, nor the Arti
cles of War give any ſanction to it, or
even make the leaſt mention of it, as it

could not naturally be ſuppoſed that a
Court Martial would deprive a priſoner
of a priviledge he is entitled to in
every other Court.

I HAVE heard it ſaid that the object
ing to an Officer, as a Member of a

Court Martial without aſſigning a cauſe,
is a reflection upon his character as a
man of honour ; but this notion is

founded on a wrong principle. A re
putable tradeſman or even a Gentleman
of rank and fortune in a County, is
never regarded in a worſe light for ha
ying been challenged without a cauſe as
a Juryman , for there are many objecti
ons to be made where life and property
are at ſtake ; beſides his being of ill

fame, as will plainly appear when I
come to ſpeak of the cauſes which the
law allows to be good challenges.

I have only therefore to add that it

is certainly an unjuſt and illegal reſtric
G

tion
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tion on a priſoner and muſt have pro
ceeded from a bad cuſtom founded on

an erroneous principle, and the ſooner
it is aboliſhed the better.

THERE are indeed ſome particular
crimes that in a Court of law, a pri
foner being tried for, is not allowed to

challenge peremptorily ; ſuch as High
treaſon or Miſpriſion of treaſon, it being
enacted by 33 Hen. 8. 23 pl. 3. that
it ſhould not be allowed in thoſe cafes,

by the ſtatute of Philip i and Mary 10
ſuch challenges were revived as to trea
fon , however as neither of theſe crimes

are cognizable before a Court Martial,
I know of no caſe where members may

not be challenged peremptorily.
If the right of challenging twentyt ,
peremptorily be allowed at a Court Mare
tial, and the priſoner avails himſelf of it
to the full extent, many inconveniences

may ariſe in ſmall garrifons where there
are not a ſufficient number of Officers

to admit of it, and yet to obviate it I
am rather at a loſs, for I am very averſe
+ Vide part 2. chapt. 4. page 112.
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to takingaway any priviledge from a Cri
minal at a Court Martial that is enjoyed
in another Court. As there is no great

probability of ſuch a thing happening,
but in the caſe of ſome obſtinate fellow
who may

do it merely to delay his tryal,

by a properremonftrance from the Judge
Advocate, he may perhaps be perſuaded
to decline his challenges or at leaſt part
of them ; but ſhould not this have the

deſired effect and there is no probability

of getting officers from neighbouring
Garriſons; in this caſe, if in any, his
challenges may be over ruled, without
he ſhews good cauſe for them ; but this

arbitrary method of proceeding ſhould

be practiced with the greateſt caution,
andnot made a precedent of, except in
the like caſes of exigency .
The ſwearing of the Members being

alſo part of the Judge Advocates duty,
I ſhall take this opportunity of making
my obſervations on the preſent method
of their being ſworn.

In a Court of law, the Judges are
{ worn but once, which is at their ap
pointment
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pointmentand on this I ſuppoſe is foun
ded the cuſtom of ſwearing the members
of a Court Martial but once, tho' they
try ſeveral different priſoners ; however as
they are not only Judges but alſo Ju
rors (which in a Court of law, are

ſworn on every different tryal, tho' the
Jury conſiſt of exactly the ſame Men)
I ſhould think it would be a more re

gular and legal method of proceeding,
if Courts Martial were to do the fame,
for there is the fame reaſon that the

members ſhould be ſworn on every dif
ferent cauſe as the Evidences ; and in

fact the form , in which the Judge Ad
vocate tends theoath to them is expref
fly confined to the ſingular number in
the words matter and priſoner *.

Previous to a tryal, the Judge Ad
vocate fhould collect the witneſſes, who

are to give Evidence on the part of the
Crown, and alſo give notice to the
priſoner of the time appointed for his
tryal, and furniſh himwith a true copy
of the crime, or crimes laid to his

charge,
Vid. Art. of War. S 15. A 6. fand " Act for pu
Rifhing Mutiny &c. A. 8.
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charge, in order that he may provide
his Evidences and defencet; And it

would aot be improper for the Priſoner
to give in the names of ſuch perſons as
he means to call upon as witneſſes in
caſe they are Officers to prevent them
as well as the Evidences for the King,
from being appointed Members of the
Court Martial, for though in a Court
of law, it ſeems agreed that it is no ex

ception againſt a perſon'sgiving Evidence,
either
+ Though it is ufual to let the priſoner have an
exact copy of the crime or Crimes laid to his charge,

yet upon the tryal ofMajor General Monkton, for the
charge preferred againſt him by Major Campbell (of
which he was honourably acquitted)the General up
on hearing the crimes that were exhibited against him
in the King's warrant, mentioned to the Court, that

the copy of the charge which had been given him
by theSecretary at War, ſome time before, and
againſt which he had prepared his defence differed
from that now read in Court, and therefore beg'd
that the former charge might be read ; but the Court
gave it as their opinion, that the Complainant be at
liberty to proſecute the charge as ſtated in his Ma
jeſty's Warrant, to which charge Major General
Monkton muft neceffarily anſwer, and that if in the
courſe of his defence it ſhall be material for him to

fhew , either that there is any ſubſtantial variation be
tween the preſent charge, and that originally exhi
bited, or that the latterindicates any greater degree
of malevolence, or for any other purpoſe conducive
to his defence, it may then be proper to lay the firſt

charge with his anſwer to it, before the Court.
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either for or againſt the priſoner that he
is one of the Judges or Jurors who are
to try him, for on the tryal of one
Hacker in the reign of Charles 2d, ſays

Lord Chief Juſtice Keelying t, two of
the Perſons in the Commiſſion for the

tryal came off from the bench, and
were ſworn and gave Evidence, and did

not go up to the bench again during

the tryal, being judged by the Court to
be good Witneſſes. Yet I ſhould think

it ought to be avoided if poſſible, for
had the two perſons been Jurors, inſtead
of Judges, thepriſoner would have been
deprived of two yoices in the paſſing of
the verdict, for as the Judges did not
go up to the bench again during the
tryal, it is natural to ſuppoſe that Ju

rors could not have taken their places
again as ſuch on that tryal.
This Inconveniency (for fo I think
I may venture to call it) may eaſily be
avoided in a Court Martial by the Judge

Advocate and Priſoner giving in the
names of their witneſſes.
PREVIOUS

+ Keelyng's Rep. of divers cafes, p. 12.
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Previous to the proceedings againſt
a Criminal after he appears in Court , it

will be neceſſary to confider the means
and method of bringing him to tryal,
which not being the immediate buſineſs

of the Members of a Court Martial ,
though conaucive to it ; I have choſe
rather to inſert them here , than blend

them with their proceedings after the
Court is appointed and formed.
ACCORDING to the ordinary practice
of Courts of law, a Criminal muſt be,

firſt, arreſted or apprehended ; ſecondly ,
impriſoned, or bailed and diſcharged ;
thirdly indicted t.

And offenders againſt Martial law are
to be dealt with nearly in the ſame man

ner, for in the firſt place all officers both
military and civil * are authorized to

apprehend them ; and ſecondly , the
Articles of War direct that whenever
any Officer or Soldier ſhall comınit a

crime deſerving puniſhment, he ſhall, if
an

+ 2 Hale's Hift. Placit. Coronæ. C 10.

* A& for puishing Mutiny and Deſertion , & c. A. 51
Art. of War. S. 15. A. 17 .
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an Officer, be put in Arreſt by his Com
manding Officer ; if an Non - Commií .
fioned Officer or Soldier, be impriſoned
'till he ſhall be either tried by a Court

Martial or ſhall be lawfully diſcharged
by a proper authority ; and tho' the Ar
ticles of War do not make mention of

an offender being admitted to bail, yet a
cuſtom has been long introduced into
the Army, that when the accuſation
againſt an Officer is not of a Capital Na
ture, he is allowed generally to be in
Arreſt at large, that is to walk about
without a Sword . With regard to indict
ments, the Martial law admits of no ſuch

thing, unleſs, as I before obſerved, the
opinion of a Court of Enquiry be al
lowed in ſome meaſure to be the ſame.

I SHALL now conclude this part with
obſerving, that what I have already ſaid,
or may hereafter ſay of Courts Martial,
is in regard to General Courts Martial :
Regimental and Garriſon Courts Mar
tial are only to take cognizance of
ſmall offences, or miſdeamenours, for

which they are authorized to inflict

Corporal puniſhment; but as their
proceedings

1
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proceedings are liable to be examined
into by a General Court Martial, in

caſe of an appeal by either party, who
may think hin:ſelf aggrieved t : and al
>

fo to have their Judgement reverſed , and
the Members puniſhed by a Court of
law for illegal proceedings in the ſame
manner as thoſe of a General Court

Martial, it behoves them to be equally

careful to avoid acting contrary to the
Articles of War, or the known and
eſtabliſhed laws of the realm.
+ Articles of War, S. 12 , A. 2 .

PART
H
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PART

II.

Of the manner of proceeding
againſt Offenders.
AVING in the former part ſhewn

HAWwhat methods are to be taken ,

to bring an offender againſt Martial law
to tryal, I ſhall now endeavour to
explain in what manner he is to be pro

ceeded againſt, after his being brought
into Court; but it will be neceſſary to

conſider previoufly , when a Criminal
may be deemed a Principal in a fact,
and when only an Acceſſary, which
fhall be the ſubject of the firſtChapter.
CHAPTER I.
1

N

what caſes a Man may be deemed

INa Principal, and in what caſes an
Acceſſary. Having premiſed that where
a felony is committed by divers per

fons, the ſame man may be both
Principal
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Principal and Acceſſary in itt; as where
A incites B to commit a crime, and

afterwards joins with him in the fact ;

I ſhall proceed to thew ,
1. When he may be deemed a
Principal.

2. When an Acceffary.
It was anciently § the more prevail
ing opinion, that thoſe only were to be

judged Principals in felony I, who ac
tually did the fact ; as in murder, thoſe
only, who gave the mortal blow ; in
rape, thoſe only who actually raviſhed
the
party, &c, and that thoſe in Com

pany, who were only preſent, and abet
ted and encouraged the doing of it,
were to be deemed accefſaries ; or at

moſt principals in the ſecond degree
only ; but according to the preſent prac
tice, all thoſe who affenable themſelves *

together,
+ Hale's pl. of the Crown 219. Kellway's Rep.

107. $ Plowden's Commentaries 99. b. 4. 'Edw . 3.
42. pl. 22 .
1 The Reader will obſerve that I have particular

ly ſelected the caſes relative to felonies, they being
the chief Capital crimes that a Court Martial takes
cognizance of, for under that head I rank Mutiny,

Deſertion, & c.

11 Hen . 4. 13 pl. 30.
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together, with a felonious intent, the
execution whereof cauſes either the fe

lony intended, or any other, to be com:
mitted, or with an Intent to commit a

treſpaſs t, the execution whereof cau
ſes a felony to be committed , and con
tinuing together abetting one another,

'till they have actually put their deſign
in execution ; and alſo all thoſe, who are

preſent || when a felony is committed,
and abei the doing of it, as hy holding

the party whilſt another ſtrikes, or by
moving him to ſtrike, or delivering *
a weapon to him who ſtrikes, are Prin

cipals in the higheſt degree in reſpect of
ſuch abetment, as much as the perſon
who does the fact, which in Judgment
oflaw is as much the act of them as

if they had all actually done it ; and if
there were malice.ff in the abettor, and
none in the Perſon who ſtruck the par

ty, it will be murder in the abettor and

only Manſlaughter in the other.

IN

+ Hale's pl. of the crown 216 , 217. Staundeford's
pl. of the crown 40, letter D. E.
Il Coke's Inft. 182 .

1 $ * Hale's pl. of the crown , 216.
Plowden's Comment. 98, 100 .

++ Hawkin's pl. of the Crown . b. 1. c. 31.
to 54.

ſ. 49
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In like manner any Soldier who ſhall
perſwade another to deſert the Service,
or to commit any other crime contrary

to the Articles of War, will be deemed
3

a Principal , and be perhaps found more
deſerving of puniſhment, than he who
actually commits the crime.
It is ſufficient + to make an Abettor

or a Principal that the perſon who does
the fact is encouraged and emboldened
in it, from the hopes of preſent and
immediate aſſiſtance from the Abettor,
whether he be within view or not of
the fact. *

Those who by accident are barely
preſent and are merely paſſive, and nei
ther any way encourage it,nor endeavour
to hinder it, or to apprehend the offen
ders, ſhall neither be judged principals
nor acceſſaries, yet if they be of full age,
they are highly puniſhable for their

negligence both in not endeavouring to
prevent the felony, and in not en
deavouring
+ Hawkin's pl. of the crown , b. 1 , c. 29. f. 8.
Hale's's pl.

,

Datton's country Juſtice,c . io8. Noy's rep. 507.
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deavouring to apprehend the offender :

And ifthey any way ſhewed an Aflent+
to the felony they may be puniſhed as

principals in it, becauſe the ſhewing
ſuch affent could not but give Encou
ragement to it. And by the Act for

puniſhing Mutiny and Deſertion & c. ||
and the Articles of War, I in caſes of

mutiny, it is made a capital crime for
any Officer or Soldier who being pre
ſent, docs not uſe his utmoſt endeavour

to ſuppreſs the ſame or coming to the
knowledge of any mutiny or intended

mutiny, does not without delay give
information thereof to his Command
ing Officer.
2. In what caſe a man is to be deemed

an Acceſſary ; it muſt be obſerved that
the law makes a difference between an

Acceſſary before, and an Acceſſary after
the Fact .
As

4 Staundeford's pl. ofthe crown, 217 .
|| Act of parliament for puniſhing mutiny and
defertion.

Articles of war, f. 2. a. 4
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As to thoſe who may be deemed aca
ceſſaries before, it is agreed * that who
ever by bire, command or council , or

conſpiracy, and who by ſhewing of an
expreſs liking, approbation, or affent to
another's felonious deſign, abet and en
courage him to commit it, but are ſo
!

far abſent || when he actually commits
it that he could not be encouraged by

the hopes of any immediate help or
affiſtance from them , are all of them
acceflaries before the fact both to the

felony intended, and to all other felo

nies which ſhall happen in, and by the
execution of it, if they do not expreſſly
retract and countermand their encou

ragement, I before it is actually com
mitted.

If the felony § be the ſame in ſub
ſtance, which was intended and varies

only in ſome circumſtances ; as in reſpect

of the time or place at which, or the
means
1

* Coke's Inſtit. 180. Hale's pl. of thecrown , 217 .
+ Coke's Inſtit. 182. Plowden's Comment. 475. b.
11 Staundeford's pl. of the crown, 40. letter D.E.
1 3 Coke's Inft. 51. Hale's pl. of the crown, 217,

218.

Plowden's comment. 475, 6.

pla. cor. 617 .

2 Hale's hift.
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means whereby it was committed; the
abettor of the intent is altogether as

much an acceffary, as if there had been no
variance at all between it and the execu
tion of it, as where a man adviſes ano

ther to kill ſuch a one in the night, and
he kills him in the day , or to kill him
in the Fields , and he kills him in Town,

or to poiſon him and he ſtabs him . Or
if a Soldier incites another to defert at
one time and he does it at another, or

to betray one gate of the town to the
Enemy, and he betrays another.
But if a Man commands or adviſes

another to commit a particular felony,
and he commits another, to as to burn
the houſe of A, and he burns that of
B ; or to ſteal an Ox, and he ſteals a
horſe ; or one Soldier incites another to

deſert, and he mutenies, he is not an

acceſſary, becauſe the act done varies
in ſubſtance from what was commanded
or excited .

He who barely conceals a felony,
which he knows to be intended, ſays
Sir

+ Hale's pl. of the crown 217. Powden's com . 475.
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Sir Willia!n Staundeforde, of is guilty

only of Miſpriſion of felony, and ſhall
not be judged an acceſſary but by the
Articles of War, in the caſe of Mutiny,
the concealing of it, is made capital ag

I have juſt now remarked. ||
Now with regard to thoſe caſes
wherein a Man may be deemed an aca

ceffary after the fact; he may be deem
ed an acceſſary after the fact, by re

ceiving one who was an acceſſary before
as well as by receiving a Principal. *
Any aſſiſtance | whatſoever given to
one known to be a felon , in order to

hinder his being apprehended, or tried,
or ſuffering the puniſhment to which he
is condemned, will make the receiver

an acceſſary after the fact ; as where
one aſſiſts another with inoney or vic

tuals to ſupport him in his eſcape ; or
where one harbours or conceals in his

houſe a felon under purſuit by reaſon
I

whereof

+ Staundeforde's pleas of the crown, 37 , letter c.

Staundeforde's pl. of thecrown
43, letter D. Lambard's Juft. of the peace, b. 2.
|| Vide page 5S.

c . 7 . f . 291 .

a Coke's Inſtit. 183 .
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whereof the purſuers cannot find him,
and much more where one harbours in

his houſe

and openly * protects ſuch

a felon , by reaſon whereof the purſuers
dare not take him .

It is however ne

ceſſary that a Man know

of the felony,

in order to make him acceffary, by re
ceiving that felon .
In regard to the tryal of accefſaries,
it muſt be obſerved that if one Man

charged with being a principal is acquit
ted + of the crime, another charged

with having been an acceffary to it ſhall
be diſcharged, for in law, ubi factum
nullum , ||ibi fortia nulla.
9 Hale's pleas of the crown , 218.
* 26 Book of Allizes , pl. 47•

1 Staundeforde's pl. of the crown , 41 , letter E.
+ Hale's pl. of the crown , 221.

11 4 Coke's reports, 436. Staundeforde's pleas of
thecrown, 47, letter E.

CHAPTER
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CHAPTER

II.

Of the Arraignment of Offenders.
HE firſt thing conducive to the
tryal of an offender, who is ei
TH

ther a Principal or Acceſſary, is his
being arraigned .

ARRAIGNMENT means the calling
the offender to the Bar of the Court to

anſwer the matter he is charged with * ;
and in doing which the law directs to
(and indeed common compaſſion points
out to us) that every perſon ought to be

uſed with all humanity and gentleneſs,
which is conſiſtent with the nature of

the thing, and under no terror or unea
fineſs than what proceeds from a ſenſe
i

of his guilt, and the misfortune of his

preſent circumſtances ; and therefore
ought not to be brought to the bar, in a
contumelious manner, though charged

with the higheſt crimes ( ; as with his
hands
* Hale's hiſt. placit coronæ, c. 28.
+ Hawkin's pl. of the crown, b . 2. c. 28. f. 1 ,
Hales hiſt. placitcoronæ, c. 28.
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hands tied together I or any other
mark of ignominy and reproach , nor
even with fetters on his feet || unleſs

there be ſome danger of an eſcape or
reſcue.

Upon the Arraignment of a Crimi
nal in a Court of law, he is command

ed to hold up his hand , whilſt the In
dictment is read to him ; but at a
Court Martial this ceremony is never

admitted, even in the moſt capital caſes.
When he comes to the Bar the crime

is to be read , and then the queſtion

guilty or not guilty is to be putto him
by the Judge Advocate, and if he pleads
not guilty, which is the moſt common
plea, the tryal may then proceed, but
if he pleads guilty or ſtands mute, or
has any matter to plead either in abate
ment or in bar of the charge ; the

cauſe of his ſtanding mute or the Juſt
neſs of theſe pleas are firſt to be enqui
red into, the method of doing of which
and the nature of the ſeveral pleas that
may be made uſe of, I ſhall ſhew in
CHAP..
Bracton de legibus and conſuet, Angliæ b. 3 ,

the next chapter .
f. 137. ||idem .,
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CHAPTER III.

of the ſeveral pleas a Criminal may
make uſe of, and of ſtanding mute.
PON the charge being read and

queſtion guilty or not guilty
put by the Judge Advocate to the Pri
ſoner, he will either confeſs, plead to
it, or ſtand mute, on each of which
the

I ſhall treat ſeparately.
1. In regard to confeſſion which

may be either expreſſed or implied.
An expreſs confeſſion is when a Pri
ſoner directly confeſſes the crime laid

to his charge, which is the ſtrongeſt
conviction that can be, and may be

received f after the plea of not guilty

is recorded, notwithſtanding the re
pugnancy
SUCH
Staundeforde's pl. of the crown 142, letter C.
+ Keelyn'g's report of divers cafes, p. 11 .
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Such a confeffion carries with it ſuch

a ſtrong preſumption of guilt, that in
a caſe of treſpaſs, it prevents the de
fendant from pleading not guilty to an
action brought afterwards againſt him
for the ſame matter, but it is queſtion

able whether, in capital crimes, it will

prevent the defendant from pleading
not guilty to an appeal , for in caſes
where life is at ſtake, the Court ſhould
be very

tender in giving Judgment too
haſtily, and where a perſon on his ar
raignment actually confeſſes himſelf

guilty 4 or unadviſedly diſcloſes the
ſpecial I matter of the fact, ſuppoſing
that it doth not amount to felony,
whereas it really does ; yet the Judges
upon probable circumſtances that ſuch

confefſion may proceed from fear,
menace or dureſs, or from weakneſs

or ignorance may refuſe to record ſuch

confeſſion , and ſuffer the party to plead
not guilty.
AN

implied confeſſion is when a

defendant in a caſe not capital, doth
not

2 Hale's Hiſt. Placit Coronæ p. 225 .
1 Hen . 6. 65

1
(
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not directly own himſelf guilty, but in
a manner admits it by yielding to the
King's mercy , and defiring to ſubject
himſelf to a ſmall puniſhment, in which

caſe if the Court think fit to accept of
ſuch fubmiſſion and make an entry that

the defendant pofuit fe in gratiam Regis,
without putting him to a direct con
fefſion or plea, the defendant ſhall not

be eſtopped to plead not guilty to an
action for the ſame fact , as ſhall be

where + he abſolutely pleads guilty.
2. Of the pleas in bar of the charge.
BESIDES the confeſſion of guilt and
the common plea of not guilty , a pri
ſoner may perhaps avail himſelf of the

plea autrefois acquit, that is to fay, that
he has already been tried and acquitted
of the crime for which he ſtands ac

cuſed ; or of the plea autrefois attaint
or convict, that is, having been already
attainted or convicted of the crime ;

theſe are called pleas in bar of the

[Indictment or] charge and are certain
ly
+ 9 Henry 6, 60. 2
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ly fufficient pleas to entitle him to be
diſcharged, if he can produce the re
cord of his acquital or conviction ;
or even goud evidence to prove it ; for
a man * ſhall not be brought in danger
of his life for one and the fame offence

more than once, nor ſhall up an officer
or Soldier convicted of any offence, be
liable to be tried a ſecond time by the

fame or any other Court Martial for
the ſame offence, unleſs in the caſe of

an Appeal from a Regimental to a
General Court Martial, but the Ac

quital, # of a Man as a Principal is
no bar to a ſubſequent proſecution a

gainſt him as an Acceſſary after the
fact, becauſe ſuch acquital clears him
only of the charge of having commits
ted the fact, which being a Crime
entirely different from that of receiving
him who committed it, there ſeems no
more

9 The original proceedings of all General Courts
Martial being lodged in the Judge Advocate's Office
in London, any perſon may obtain a copy upon ap
plication and paying the charges.
A
* Staundeford's pl . of the crown, 101,
† Act for puniſhing mutiny and deſertion, &c.
A. 10 .

Hale's pl. of the crown 244 .
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more reaſon that the acquital of it ſhould
bar a proſecution for the receipt, than

if they were offences that bore no man
ner of relation to one another ll . But

it is holden in many books # of autho
rity , that the acquital of a Man as prin

cipal is a good bar of a ſubſequent pro
ſecution of him as acceſſary before, for
ſuch an acceſſary is in ſome meaſure
guilty ofthe fact, and therefore an ac
quital, which clears a Man from being
guilty of the fact, doth confequently
clear him from being ſuch an acceſſary,
yet in ſome books * it is holden that

one who has been acquitted as a princi

pal. may be tried again as an acceffary
before, as well as after.

It is however agreed that an acquital

4of a Man as acceſſary either before or.
after, is no bar to a ſubſequent proſecuti
on againſt him as a principals.
K
Of
1 Hawkin's pl. of the crown 6z; c. 35. f. 18.
Staundeforde's pl. of the cr. 44 letter C. 105,
Letter A. B. % Hale's Hift. Placit Corona 2442
* Kielwood's Rep. 107. Dalifton's Rep . 114

+ Crompton's: Juft. of Peace. 43 pil. 302
Vide Chap. Zac
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Of landing mute,
F a Man being put upon his tryal
ſays nothing at all, in caſes of felony,

Lord Chief Juſtice Hale I ſays that the
Court ought ex officio, to, empapnel a
Jury, and ſwear it as an inqueſt of of

fice to enquire whether he ſtand mute
ex vifitatione Dei [of the Act of God)
or of malice.

In like manner if aPrifonerbe brought
before a Court-martial, accuſed of a
Capital Crime, ſtands mute, the Pre

fident and Members may be ſworn to
make the fame enquiry.
If it be found to be the Act of God , *
the
Hale's Hift. placit Coronæ 317.

* It is rather uncommon to meet with criminals.
who ftand mute of the Ad of God ; I ſhall therefore
inſert a remarkable inftance of one, who

may with

great reaſon be ſaid to have done ſo . A Deſerter,
from the Prúffian Service being unexpectedly over
taken by thoſe ſent in purſuit of him, whilft he was
merry -making with ſome Peaſants, the ſudden ſur
prizehad ſuch an effect on him , that after having
made aloud cry onthe firſt affault, he became quite

ftupefied, and ſuffered himſelf to be led away with
out making the leaſt reſiſtance ; and when he was

brought to a tryal could not be prevailed upon by
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the Court are to enquire it whether
the Priſoner be the ſame perſon and all
other matters touching the fëlony,

which he might have pleaded in his de
fence, for ſince it is not his fault that

he did not plead, there is no reaſon why
his tryal ſhould be in a more looſe and
fummary manner , or any way leſs re
gular or folemn than if he had.

As to the Priſoner's ſtanding mute

of malice, it will be neceſſary to exa
mine in what caſes a Man is by law
held to do ſo .

He who anſwers impertinently, or
ineffectually, or refuſes to put himſelf
upon
any means to ſpeak a ſingle word . He was as im
moveable as aStatue, and did not appear even to
comprehend any thing of what was laid or done to

him . Being afterwards committed to priſon, he
neither eat,drank, nor ſlept, nor had any manner
of evacuation . Neither threats , promiſes, nor prayers
could draw an anſwer from him , but ſtill remained
motionleſs, as if deſtitute of all ſenſation. At laft

his Irons being knock'd off, he was led outof priſon ,
and deſired togo where he would, but he neither
could ſtir hand nor foot, nor comprehend what was
doing to him , and after ſpending twenty days in
that ſtate ,at laſt fell downdead. Vide the Ephe
1

merides of the curious.

+ 2 Hale's Hift. Placit Coronz 317. Hawkin '
Pleas of the Crown , B , 2. C. 30. S. 7,
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upon his tryal as the law * directs,

may as properly be ſaid to ſtand mute,
as he who makes no anſwer at all. But

after a Man hath confeffed himſelf guil

ty, or pleaded and put himſelf upon
his tryal † he ſhall not afterwards be
deemed to have ſtood mute, on account

of his ſubſequent ſilence ; bụt the tryal

ſhall proceed and the like Judgment, be
given as in common Cafes.
SECONDLY, As to the conſequences
of ſtanding mute of malice.
By the 33 Hen . VIII. 1. 2. it is en
acted

that notorious felons, which

openly be of ill fame, and will not put
themſelves in inqueſts of felonies, that

men ſhall chargethem with, before the
Juſtices at the King's fuit; ſhall have

trong and hard impriſonment, as they
which refuſe to ſtand to the common
law of the land. But this is not to be

underſtood of ſuch priſoners as may

be taken up on flight ſuſpicion,
THE
• Hawkin's pl. of the crown, b. 2. c. 30. f. 2 .

+ Hale's pl. ofthe crown , 325 .
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The Judgment of peine fort & dure,
or ſtrong and hard puniſhinent as reci
ted hy Hale & is, " That he he ſent to
“ the priſon from whence he came, and
put into a dark lower room , and
“ there be laid naked upon the bare

ground upon his back , without any
“ cloaths or ruſhes under him ; or to

“ cover him, except his privy parts ;
“ his legs and arms drawn and extend
" ed with cords to the four corners of
“ the room , and upon his body laid as

great a weight of Iron , as he can
And the firſt day

" bear and more .

" he ſhall have three morſels of barley

“ bread without drink, the ſecond day
" he ſhall have three draughts of wa

* ter, of ſtanding water next the door
“ of the priſon , without bread, and
96 this to be his diet till he dies ."

But Sir Edward Coke|| ſays that no

perſon ſhall be put to this puniſhment,
unleſs the matter be evident or proba
ble, which it is the duty of the Court
look into , or according to Sir Wil
liam

1 2 Hale's Hift. Placit Coronæ, p. 319.
1 2 Coke's Inſtit. 177
)
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liam Staundeforde that he be a nóto
rious felon or openly of bad fame ; and
therefore he adviſes the Court for the
Satisfaction of the ſtatute and the dir

charge of their duty, to examine the
Evidence , which proves the priſoner

guilty of the fact before they proceed
to the Judgment of peine dure & fort.
1

This ſeverity of Judgment (froin
which even a peer of the realm is not

exempted ; if upon an arraignment of
felony before his peer, he refuſes to
plead) is to bring men to put them
ſelves upon their legal tryal, and though
fometimes it hath been given and execu
ted, yet for the moft part men bethink
themſelves and plead , and in order to

prevent its being inflicted , Lord Chief
Juſtice Hale adviſes that the Judgment

be not too haſtily given , thatthe priſoner
is not only to have a due admonition ,

but alſo fome convenient reſpite ; por

fibly till the afternoon if the arraign
ment be in the morning , or till the next

morning if the arraignment be in the
afternoon ;
Staundeforde's Pleas of the Crown, 159, let. 4 .
1 2 Hitt. Placit Coronz , p. 219.
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afternoon ; and that the Judgment be
diſtinctly read to him, that he may know
his danger before his final refuſal with

due admonition not to deſtroy himſelf. ||
THOUGH the law preſcribes ſuch
treatment for thoſe who ſtand mute of

malice it is very cautiouſly practiced, as
we find by the three able Judges juſt
quoted, # and according to Chamber

layne t though the law continues, yet
ſays he, we fo abhor cruelty that oflate
they are ſuffered to be fo over charged
with weight laid upon them , that they
expire preſently.

That Courts Martial have a right to
inflict the puniſhment of peine fort &
dure, cannot be conteſted , for the law

fays ( if a new felony be made by Act
of Parliament, though it make no pro
viſion touching the penalty of ſtanding
mute, it is . however a neceſſary confen

quence thereof though not ſpecially
provided
112 Hale's hift, placitcoronæ , 320.
1 Cooke, Staundeforde, and Hale .
+ Chamberlayne's ſtate of Great-Britain , p. 196

42 Hale's placit coronæ , P. 320.

1
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provided for, if it be not ouſted by the
Ad, which makes it felony, and there
is no contradiction to it in the Act for

puniſhing Mutiny and Deſertion, &c.
but yet I hope never to ſee a Court
Martial exerting their power over a
poor wretch in a manner ſo barbarous

and repugnant to human nature .

The law preſcribes no worſe puniſh
ment to a criminal convicted of the

moſt capital felony than death , and
yet contrives the inoſt excruciating tor
ments for one guilty only of ſilence, or
at moſt of contempt of the Court ; if
a priſoner accuſed of a Capital Crime

perſiſts in ſtanding mute, and by the
Evidence againſt him there appears a

ſtrong preſumption of guilt, ſurely the
paſſing the fame ſentence on him, as
wouldhave been done ; if he had plea
ded and been found guilty, is ſufficient.

puniſhment for his obftinacy.

CHAPTER
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CHAPTER IV.

Of Challenges.

F the Priſoner pleads not guilty, and
IF
putshimſelf upon his tryal ; before
the Preſident and Members are ſworn ,
the Judge Advocate ſhould recite to the
Priſoner, the names of thoſe who are

appointed for his Judges, in order that
he as well as the Judge Advocate him
ſelf, as Council for the Crown, may

challenge ſuch (if there be any) as they
would except againſt, for no Juror +
can bechallenged I either by the King
or Priſoner, without conſent, after he
hath been ſworn , whether on the ſame

day or on a former in the ſame tryal,
L

unleſs

+ The 'Term Juror may be juftly applied to a
Member of a Court Martial, as well as to a Jury

Man in a Court of law ,being derived from the latin
verb, juro, to ſwear ; from hence thoſe fworn on a
tryal are called Jurors. I fhall therefore uſe the
word indiſcriminately, except where I have occa
ſion to make a diſtinction between a Member of a

Court Martial and a Jury Man in a Court of law ,
| Yelverton's Rep. 23. Coke upon Littleton , 158.
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unleſs it be for ſome cauſe that happen
ed

ſince he was ſworn .

CHALLENGES are of two Kinds,
viz . I. Without a cauſe ſhewn , which

are commonly called peremptory chal
lenges. 2. With Cauſe ſhewn, the na:
ture of each of which I ſhall conſider

feparately, and,
iſt. CHALLENGES without cauſe,

or peremptory challenges. By the com
mon law , the King might challenge

peremptorily as many as he thought fit,
of any Jury returned to try a cauſe in
which he was a party, but this is re

medied by 33 Edward I, commonly
called an ordinance for inqueſts, by
which is enacted as follows. Of Inqueſts

to be taken before any of the Juſtices,
and wherein our Lord the King is a par

ty, however it be ; it is agreed and or
dained by the King and all his Council,

that from henceforth notwithſtanding it

be alledged, by them that fue for the
King,
§ Coke upon Littleton, 156, 6. Hale's pl. of
the crown, 2593
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King, that the Jurors of thoſe inqueſts,
or ſome of them be not indifferent for

theKing ; yet ſuch inqueſts ſhall not re
main unſhaken for that cauſe; but if
they that ſue for the King will challenge
any of thoſe Jurors theyfall aſſign of
their challenges a cauſe certain, and the
truth of the ſame challenge ſhall be en
quired into according to the Cuſtom of
the Court. However if the King chal

lenge a Juror before the panelis peruſed,
in a Court of law it is agreed * that he
need not ſhew any cauſe till the whole.

pannel is gone through, and it

appear

that there will not be a full Jury with
out the perſon ſo challenged, and if the

defendant in order to oblige the King
to thew cauſe, challenge tous paravail
les' Iyer it hath been adjudged that the
defendant thall he firſt put to ſhew all

his cauſes of challenge, before the King
need ſhew any.

By the Common law alſo, a priſoner
tried

* Staundeforde's pleas of the crown 162, letter A.
State tryals, Vol. II. 274. Vol. III. 52, 869.
State tryals, Vol. II. 53. Raymond's Rep. 473,
474
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tried for felony, was allowed to chal
lenge as many as he thought fit under
the number of three full Juries, i. e,
not amounting to more than thirty - five,

but by 22 Hen. 8. 14 pl. 7. it is enact
ed that no perſon arraigned for felony,
&c. be admitted to any peremptory

challenge above the number of twenty ,

and this Act was made perpetual by 32
Hen. 8. 3 .

ANCIENTLY if a priſoner challeng

ed peremptorily above the number al
lowed, he was to be treated as one who

ſtood mute, or to be adjudged to ſuffer
death , but if he challenges above twen
ty, as the law ſtands at this Day, he
ſhall not have Judgement of Death, but
only his challenge ſhall be over -ruled,
and the Jurors ſworn .

Having premiſed that it is a general
rule * that whenever the King is a
party (ashe is in all Courts Martial) he
who challenges for cauſe muſt ſhew it

preſently, and not have time till the
panel
37 Hen.'6 . 8, 17 .
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panel is peruſed, as the King Chall,
where he takes a Challenge ; and that

after a priſoner hath challenged a Juror
for cauſe and his cauſe hath been diſ

allowed or found againſt him , he may
challenge the ſame Juror peremptorily
before he is ſworn ; I fhall proceed to
Thew , what are allowed, by law to be

good challenges, when the priſoner chal
lenges for cauſe.

THERE are many reaſons for which
a Juror in a Court of law, may be chal
lenged, ſuch as want of freehold, non

reſidence in the County , & c. which
cannot happen in Courts Martial, but

I ſhall confine myſelf to ſuch as are
likely to occur therein .
FIRIT by 25 Edw. 3 . ch.

3.

No

Indićter ſhall be put in inqueſt upon the
deliverance of indi&tees of felonies, if be

be challengedfor the ſame cauſe by bim ,
who is indicted. And this exception
againſt a Juror that he hath found an
Indictment againſt the party for the
ſame cauſe , hath been adjudged good ,
not
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not only on the tryal of ſuch f indict
ment, but alſo upon the tryal of another

indictment, or action, wherein the ſame

matter & is either in queſtion, or hap
pens to be material, though not direct
ly in Iffue. By this ſtatute therefore

Members of a Court of Enquiry (which
I have already obſerved may in fome

meaſure be compared to a Grand Jury )
may be challenged and excepted againſt
as Members of a Court Martial held

either for the ſame cauſe, or upon the

tryal of another action , wherein the

fame matter is in queſtion or happens
to be material, though not directly in iſ
ſue, as is expreſſed by the ſtatute.
SECONDLY, It hath been adjudged
a good cauſe of challenge on the part
of the priſoner, that the Juror hath a
claim ſ to the forfeiture, which ſhall be

cauſed by the party's conviction ; or that

he hath declared his opinion || before
hand
+ State tryals, Vol . II. f. 379. Vol. IV. f. 186 .
| 8 Hen . 4. 2 pl . 4. Coke upon Littleton, 157. b.
Ś State tryals, Vol. I. f. 502.
|| 21 Henry 7. 20. pl . 1o. State tryals, Vol. IV.
f. 184, 185 .
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hand that the party is guilty, or will be
hanged or the like ; but the priſoner

ſhall not examine a Juror concerning
ſuch matter upon a Voir dire ( Hearſay)
becauſe it ſounds in reproach : And it

hath been adjudged that if it ſhall ap
pear that the Juror made fuch declara
tion from his Knowledge of the cauſe,

and not out of any ill , will to the party,
it is no cauſe of challenge. But it hath

been adjudged to be no good cauſe of
challenge that the Juror hath found o
thers guilty on the ſame indictment, for

the Indictment is Judgment of law ſe
veral againſt each defendant, for every

one muſt be convicted by particular E
vidence againſt him .

The law alſo allows infamy to be a
good cauſe of challenge, particularly if
the Juror hath been convicted of trea
fon , felony, perjury, &c. || but theſe
exceptions cannot well occur at a Court
Martial, and beſides none of them are

principal Challenges (though perhaps
allowed
* 49 Edw. 3. I pl. 2 .
| Rolles Abridgment, 667. letter I.
Coke upon Littleton, 158. a Tryals per paiſe, 9.

t

*
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allowed by favour upon ſtrong preſump
tive proof) unleſs the record of this
conviction bc produced, or ſhewn.
The Judge Advocate and Priſoner

having gone through their challenges,
both peremptory and with cauſe, the
Court may then be ſworn and proceed
to examine the Witneſſes.

CHAPTER
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CHAPTER V.
Of Evidences and Witneſſes.

AVING premiſed that it is a ſet
tled rule that in caſes of life, no
HA
Evidence I is to be given againſt a pri
foner, but in his preſence, I ſhall con
ſider,

iſt. How manywitneſſesare required
in Criminal caſes.

2. What is to be allowed asEvidence.
3. Who may be witneſſes, and who

are exempted from being ſo .
4. In what manner the witneſſes are
to give their Evidence .

As to the firſt point, viz. How
many witneſſes are required in Crimi
nal Caſes. of Before i Edw. I. no cer
M
State tryals, Vol. IV . f. 277, 310.
+ Keble's Reports, 3 part 68. pl . 7.

tain
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tain number of witneſſes were required

upon the tryal of any crime,whatever,
but by that ſtatute and 1 and 2 Philip
and Mary 10, two witneſſes are requir
ed in caſes of treaſon ; and in caſes of

felony,alſo itſeems to be the preſent prac
tice, in courts of law as well as atCourts
Martial, to procure two or more wit
neffes if they can be had, but when more

cannot be found, one poſitive evidence
to facts, and indeed ſtrong preſumptive
proof has been deemed ſufficient to con

demn a Criminal though he abſolutely
denies the fact, but then it muſt be

warily allowed, ſays Lord Chief Juſtice
Hale, + for it is better five guilty per
fans ſhould eſcape unpuniſhed than one
innocent perſon ſhould die.
2. What is to be allowed as Evi
dence in Criminal caſes.

THE Confeffion of the defendant

himſelf, whether taken upon an exa

mination before Juſtices of the peace
in
+ 2 Hale's Hift. Placit Coronæ , p. 289.

| Hale's Pleas of the Crown , 192 , 262, 263 ,
264
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in purſuance of the i and 2 of Philip
and Mary 13, or 2 and

3 Ph . and Ma.

10, or taken by the common law upon

an examination before a Secretary of

State, or other Magiſtrate, for treaſon,
felony, or other crimes, not within
theſe ſtatutes, or in diſcourſe with pri
vate perſons, * hath always been allow
ed to be given in Evidence againſt the

party confeſſing, butnotagainſt others :||
however it is an eſtabliſhed rule, where

ever a man's confeſſion

is made uſe

of againſt him, it muſt all be taken to
gether and not by parcels.
The examination of an Informer

taken upon Oath + and ſubſcribed by
him before Juſtices of the peace upon

the commitment for any felony, may
be given in Evidence at the tryal for
the ſame felony, if it be made by oath
to the ſatisfaction of the court that

ſuch informer is dead,
M 2

1

or unable to
travel

* Dyer's Rep. 215. pl. 50.
! State tryals, Vol. III. f. 89.

Hawkins's pl. of the crown, b. 2. c. 46. f. 5.
$ Hale's'pl. of the Crown , 262, 263.
Ibid.
+ State tryals, Vol. I. f. 265 .
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travel,* or kept away by means, or
procurement of the priſoner ; op and
that the examination offered in Evi

dence is the very fame, I that was ſworn

before the Juſtice without any alterati
on whatſoever ; but it is not ſufficient,
to authorize the reading ſuch an exa
mination, to make Oath that the pro
fecutors have uſed all their endeavours

to find the witneſs, but cannot find
him .

DEPOSITIONS | taken by a witneſs
before a Juſtice of the peace, may aç
the Priſoner's deſire be read at the tryal,
in order to take off the credit of the

witneſs by ſhewing a variation between
ſuch depoſitions, and the evidence given
in Court viva voce ; and for the ſame
reaſon where a witneſs at one trial va
ries from his own Evidence at another

in relation to the ſame matter, s ſuch

variance may alſo be given in Evidence
to
1

• t 1 || Keeling's report of divers caſes, 55.
State tryals, Vol. II. f. 622 to 627, 644, 647,

657.

$ Idem , Vol. II. f. 343, 344, 528, 529
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to invalidate his teſtimony at the ſecond
tr.yal.

With regard to Hearſay Evidence,
what a ſtranger * has been heard to ſay
is in ſtrictneſs no manner of Evidence,

either for, or againſt the priſoner, not
only becauſe it is not upon oath , but
alſo becauſe the other ſide hath no op

portunity of a croſs examination, and
therefore ſhould never be made uſe of,

but only by way of inducement, or il
luſtration of what is properly evidence, 1 : 1
yet what a priſoner f. hath been heard
to ſay at another time may be given in
Evidence, in order to invalidate or con

firm the teſtimony which he gives in
Court.

The compariſon of hands is no
Evidence of a Man's hand writing in
any

Criminal Caſe, whether capital or

not, || except the papers are found in
cuſtody
* State tryals, Vol. II. f. 332, 414 , 415, 761 ,
802, 803. Vol. III. f. 145, 209 , 210.
1

+ Idem , f. 254.
Idem , f. 892, 893 .

|| Skinner's Reports, 579.

( 86 )
cuſtody of the perſon, but when in the
cuſtody of another, it is no Evidence.
3.

Wüo may be witneſſes in Crimi

nal caſes , and who are exempted from
being ſo .
A HUSBAND and Wife being as
one, and the ſame perſon in affection
and intereſt, * can no more give Evi
dence for one another, in any caſe what
foever, than for themſelves , and regu

larly the one ſhall not be admitted to

give Evidence againſt the other, by
reaſon of the implacable diffention
which might be cauſed by it, and the

great dangerof perjury from taking the
oaths of perſons under ſo great a bias,
and the extreame hardſhip of the Caſe ;
yet ſome exceptions't have been allow

ed to this general Rule, in caſes of evi

dent neceſſity. But the exception a
gainſt Kindred in general, though a good
cauſe
Coke upon

Littleton 66. 2 Rolles Abridgement,

686. pl. 4.

+ It was allowed in the caſe of Lord Audley, who

held his wife whilfthis own Servant by his order ra
Yiſhed her. Vide State tryals.
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cauſe of challenge againſt a Juror, is
notſo againſt a witneſs * therefore the
Father may be a competent witneſs for,
or againſt his Son, or é converfo : or
the maſter for his ſervant, or e converſo ;
Theſe, or the like exceptions may be
made to the credit, or credibility of the

Witneſs, but are not exceptions againſt
his competency, and it may be obſerved
once for all , that the exceptions to a
witneſs are of two kindst .
1. EXCEPTIONS to the credit of the
witneſs which do not at all diſable bim
from being ſworn, but yet may blemiſh

the credibility of his teſtimony, and in
ſuch caſe the witneſs is to be allowed,

but the credit of his teſtimony is left
to the Jurors, who are Judges of the

fast, and likewiſe of the probability, or
!

improbability, credibility, or incredi
bilty of the witneſs and his teſtimony ,
and theſe exceptions are of fo great va
riety and multiplicity that they cannot
be reduced under rules, or inftances.

2. Ex
* Hale's placit coronæ , p . 276, 277.
+ 2 Hale's Hift. Placit Coronæ , p . 276, 277 ,
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2. EXCEPTIONs to the competency
of the Witnes which exclude him front

giving his teſtimony , and of thele ex*

ceptions the Court is to be the Judge.
A Conviction of treaſon I, felony *
pyracy t, premunire ll , perjury , or
2

of forgery on the fifth of Eliz. $, alſo a
Judgment * in attaint for giving a falle
verdict, or in a conſpiracy at the ſuit of

the King IIII, and alſo Judgnient tt, for
any crime whatſoever to ſtand in the

pillory, or to be whipt, or branded,
being in a Court which had a Juriſdic
tion I are good cauſes of exception
againſt a witneſs, while they continue
in force, but no ſuch 47 conviction or
Judgment can be made uſe of, unleſs

the record be actually produced in
Court ; and it is a general rule that a

witneſs ſhall not be aſked $8 any queſ
tion,
15 Modern Rep. 16. • Raymond's Rep . 148.
+ Rolle's Abridgement, 686 .
Idem .
H| Coke upon Littleton, 66.
§ 33 Hen . 6..55 . pl . 45 .
Coke upon Littleton , 66.
PIN! 33 Hen. 6. 55. pl . 45 .
tt Salkeld's Rep. 689.
If Syderfin's Rep. 51. pl. 16.
99 State tryals. Vol. I. f. 268.

$$ Idem ,
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tion, thë anſwering to which might
oblige him to accuſe himſelf of a crime,

and that his credit is to be impeached I
only by general accounts of his cha

tacter and reputation, and not by proofs
of particular crimes, of which he never
was convicted .

OUTLAWRÝ fi in a perſonal action
is not a good exception againſt a wité

neſs. And a perſon convicted of felo
ny, who is admitted to his clergy, and
burnt in the hand || is thereby re - ena
bled to be a witneſs .

The King's pardon § of treaſon or
felony after a conviction or attainder,
reſtores the party to his credit, and Lord

Chief Juſtice Holt.

is of opinion that

the King's pardon will remove a Man's
diſability to be a witneſs in all caſes
whatſoever, wherein it is only the con

ſequence of the conviction , or Judg
N

ment,

I State tryals, Vrl. III. f. 256, 257 , 680.
+ Coke upon Littleton, 66.
|| Hawkin's pl . of the crown , b. 2 , C. 39. f. 129.
Idem , B. 2. c. 37. f. 47 , 48 , 49,

q Salkeld's Rep. 514 , 689.
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ment againſt him , and not an expreſs
part of the Judgment, as it is in con

ſpiracy, at the ſuit of the King : And
Sir Matthew Hale * thinks that one

convicted of conſpiracy, perjury, or
forgery, may be a good witneſs if
pardoned .

In all caſes whatſoever it is a good
exception againſt a witneſs that he is
to be either a gainer, or a lofer by the
event of the cauſe, whether ſuch ad

vantage be direct and immediate, or
conſequential only. And yet it appears
from daily experience that a perſon
beaten , opand generally any other per
ſon to whoſe damage Ia criminal infor
mation concludes, is a good evidence
in a court of law to prove ſuch battery
or other miſdemeanour, notwithſtand

ing the objectiun that he may have an
action : And in Courts Martial inferior
officers are admitted as Evidences a

gainſt a Superior.
Іт

* Hale's Hift. Placit Coronæ , 306 .

+ 2 Rolle's Abridgement, 685. pl. 5 .
| Syderfin's Rep . 237. pl. 5 .
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It is no good exception againſt a
witneſs that he has a maintenance from

the King, for every

Man may maintain

his ownwitneſſes ; neither is it a good
exception againſt a witneſs that he hath
received a reward for having made a dif

covery of the crime to be proved againſt
the priſoner ; nor that a witneſs hath
the promiſe of a pardon or other reward
on Condition of giving his Evidencet,
unleſs ſuch reward be promiſed by way
of contract for giving ſuch and ſuch par
ticular Evidence, or full Evidence, or

any way in the leaſt to biaſs him to go
beyond the Truth.
It is allowed to be a good exception
that the witneſs believes neither the
Old nor New Teſtament to be the word

of God, I on one of which our laws re
quire that the oath ſhould be adminiſter
ed, but a Mahometan ſworn on the
Koran has been admitted as an Evi

dence, for if a Murder or other crime

is committed in preſence of only a Turk,
that

+ State tryals, Vol. II. f. 334 , 335 , 693.

| Tryals per pais, 165. 2 Keble's Rep. 314. pl . 23.
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that owns not the Chriſtian Religion ,
it would be very hard that the crimi
nal ſhould go unpuniſhed becauſe ſuch
an oath muſt not be taken, but the

credit of ſuch a teſtimony muſt be left
to the Jurorst :
WANT of diſcretion is a good ex
ception againſt a witneſs ; on which
account alone || an Infant may be

ex

cepted againſt, for in ſome caſes an In
fant of nine Years of age has been al,
lowed to give Evidence, but it is no ex
ception againſt a witneſs that he is an
alien, or villein or bondman, | &c.

As to whether an accomplice in the
crime charged againſt the priſoner may
be a witneſs againſt or for him, it has

been long fettled * that it is no excepti
on againſt a witneſs that he hath con
feſſed himſelf guilty of the ſame crime,
if he hath not been indicted for it, for if
no

+ 2 Hale’s Hiſt. Placit Coronæ, 279.
| Coke upon Littleton, 6.

|| Hale's pl. of the crown, 263 .
State tryals, Vol. I. f. 253.
Idem, Vol. I. f. 96, 696.

$ Idem , f. 723
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no accomplices were to be admit
ted as witneſſes, it would generally be
impoſſible to find Evidence to convict
the greateſt offenders.
And it hath been often over ruled *

that accomplices who are indicted , are

good witneſſes for the King, until they
are convicted.

It hath alſo been adjudged I that
ſuch of the defendants, in an informa

tion, againſt whom no Evidence isgiven ,
may be witneſſes for the others, and

that of where A, B, and C, are ſued in
three ſeveral actions on the ſtatute for a

ſuppoſed perjury in their Evidence con
cerning the ſame thing, they may be
good witneſſes in ſuch action for one
another.

SOME are diſabled from being wit
neſſes in regard of defect of intellectu

als : A person of non ſane memory can
not

* State tryals, Vol . I. 966. 3 Keble's Reports,
136. pl. 70.
I Syderfin's Rep . 237. pl . 4.

+ Rolle's Abridgement; 685. pl. 3 .

1
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not be a witreſs, while he is under that
inſanity, but if he has lucida intervalla
(lucid intervals) then during the time he
hath underſtanding he may be a wit
neſs *

LASTLY, Among thoſe who are al
lowed by law to be good witneſſes I
ſhall mention the Judges and Jurors.
The inconveniencies that will attend

their being called upon as ſuch and
the method of avoiding it at Courts

Martial, I have already taken notice of
in the firſt partt .
4. In what manner the witneſſes are
to give their Evidence.
No witneſs in a Court of law is al

lowed to read any Evidence he may

have prepared in writing, but may re
cur to notes to refreſh his memory .

BEFORE the reign of Queen Anne
in

• Hale's Hift. Placit Coronæ , 278.

+ Vide Part I. Page 46.

1
1
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it had been a conſtant, immemorial ||
practice, not to ſuffer witneſſes to be

ſworn againſt the King on tryalsof ca
pital crimes , except in ſome caſes fpe
cially provided for by ſtatute, though
thoſe for the King were in all caſes
ſworn ; however it was enacted by i
Annæ 9 Parl . 32 that after the 12th of

February 1702, every perſon who ſhall

be produced or appear as a witneſs on the
behalf of the priſoner, before he or ſhe
be admitted to depoſe, or giveany man
ner of Evidence,ſhallfirſt take an oath
to depoſe the truth, the whole truth, and

nothing but the truth, in ſuch manner as
the witneſſes for the Queen are by law
obliged to do; and if convicted of any

wilful perjury in ſuch evidence, ſhall
ſuffer all the puniſhments, penalties, for
feitures, anddiſabilities, which by any of
the laws and ſtatutes of the realm are,

or may be inflikted, upon perſons convicted
of wilful perjury. And the Act for pu
niſhing Mutiny and Deſertion, directs
that

|| State tryals, Vol . I. fol. 55 , 148. Vol. II.
fol. 296, 737.

Hale's Pleas of the Crown, 264.
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that a Court Martial ſhall adminiſter an
oath to every witneſs *.
Evidences in giving their teſtimo
ny muſt relate the very fact that the

priſoner did, or the very words that he
made uſe of, for it is no Evidence of in
any criminal caſe, that the defendant
did ſo and fo , or faid fo and fo, or words
to the like effect, becauſe the court muſt

know the very acts or words, to judge
of their force and effect.

If a witneſs be produced and ſworn

for the King, yet if that witneſs al
ledge any matter in his Evidence that

is for the priſoner's advantage ( as many
times they do that ſtands as a teſtimo

ny upon Oath for the priſoner, as well

/

as for the King I.
All witneſſes either for the King
or the priſoner muſt be ſworn in court,
in preſence of all the members g .
IN
* Act for puniſhing Mutiny and Deſertion , A 4.
+ Hobart's Reports , 294 .
| Hale's Hilt. Placit Coronæ, 283 .
§ On a late Court Martial , two material witneſſes
being fick and unable to attend the Court , fix of
the
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In the examination of the witneffes

thoſe for the Crown are firſt to give
their teſtimony, and then the priſoner
being put upon his defence, is at liber
ty to produce what witneſſes he car to
confirm on oath what he himſelf af
firms; the Members of the Court, the

Judge Advocate and the priſoner have

equally a right to queſtion and croſs
queſtion the Evidences, and either of
the parties may inſiſt on the reſt of the

witneſſes being out of Court, whilft
any one is under Examination .

Here the altercation ſhould ceaſe,
but of laté the Judge Advocate has

been permitted to reply to the priſo
ner's defence, and bring

other evi

dences, to endeavour to deliberate on

what the priſotter and his witneſ
1

ſes have urged, atid to ſtrengthen the
teſtimony of his former witneſſes; and
in all tryals where ſuch a reply has

been allowed, as it ſeems but juſt that
O

every

the Members were ſent to take their Evidence, for
which irregularity his Majeſty thought proper to an .
null the proceedings,

7
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every advantage ſhould be granted the
priſoner to clear himſelf of the crime,
he is always indulged with an anſwer
and new witneſſes to confirm his for

T

mer aſſertions, which is called a Re

joinder.
But it muſt be obſerved that the

proſecutor, in his reply, is to introduce
no new matter but keep ſtrictly to the
crime or crimes expreſſed in the charge

and to which only the Priſoner is to
anſwer .

CHAPTER
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CHAPTER VI.

Of giving a Verdict or Opinion, and
paffing Sentence.
HE Court having gone through
the Examination of the witneſ
TH
ſes pro and con , as well as reply and

rejoinder ( if there be any) they are now

to perform the laſt and moſt ſerious part
of their buſineſs, viz. the giving their

opinion whether the priſoner beguilty
or not guilty of the crime he ſtands ac

cuſed of, and if found guilty to paſs
Sentence on him ; previous to which it
is neceſſary that all and every Member
ſhould be perfectly informed of the
cauſe in hand ; and in order thereto

it muſt be fully debated amongſt
themſelves, and the Judge Advocate
make it his buſineſs to elucidate and

explain any thing, relative to the mat
ter in queſtion, that may be doubtful or

intricate : There are alſo ſome points
in regard to guilt in general, which
02

ought
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ought to be conſidered before they fi
nally give their opinion.

In the firſt place the guilt of offend
ing againſt any known law whatever ne

ceſſarily ſuppoſing a wilful diſobedience,

can neyer, jųſtly be imputed to thoſe,
who are either incapable of underſtand
ing it, or conforming themſelves to it ;
and therefore * thoſe who are under a

natural diſability, ofdiſtingụiſhing good

from evil, as infants under the age of
diſcretion, Idiots and Lunaticks + are
not puniſhable by any Criminal proſe

I

cution whatſoever ; and further, if any

one I who has committed a capital
crime become non compos before con

viction ; he ſhall not be arraigned, and
if after conviction, he ſhall not be ex
ecuted.
But he who is guilty of any crime

whatever, through his voluntary drun,
kenneſs,
Hawkins's pl. of the crown , B. 1. C. 1 ,

+ Hale's pl. of the Crown, jo, 43, 65.
Idem , Coke's Inft. 4, 6.

1
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kenneſs §, ſhall be puniſhed for it, as if
he had been fober.
Also hre who incites a Madman to

commit a crime, is a principal offen
der as much puniſhable as if he had
done it himſelf.
!

IGNORANCE of the Municipal law
of the Kingdom , or of the penalty

thereby inflicted upon offenders, does
pot excụſe any that are of the age of

diſcretion and compos mentis from the
penalty of the breach of it, becauſe
every perſon of the age of diſcretion ,
and compos mentis is bound to know the
law and preſumed ſo to do . It never

therefore can be any excuſe for a pri
foner at a Court Martial to plead igno
sance of the Martial law , which is con- ;

tained in ſo ſmall a compaſs, and is re

peated every two Months at the Head

ofevery Regiment, Troop or Companyll.
BUT
$ Coke upon Littleton , 247.

Hale's Hiſtory

Placit Coronæ , 32 .

+ Hale's Pleas of the Crown, 43 , 44. Dalton's
Juſtice, ch. 95 .
İ 1 Hale's Hift. Placit Coronx , 42.
ll Articles of War, S. 20. A. I.

.
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But in ſome caſes Ignorantia facti

(as the law terms it) or ignorance of the
fact doth excuſe , becauſe ſuch ignorance
many times makes the Act itſelf moral

ly involuntary, for if the act that is

committed be ſimply caſual and per in

fortunium, regularly that act, which
were it done ex Animi intentione, were

puniſhable with death, is not by the
laws of England to undergo that pu
niſhment, for it is the will and intenti

on that regularly is required, as well as
the Act and Event, to make the of

fence capital. For inſtance, it is known

in war, fays Sir Matthew Hale t, that
it is the greateſt offence for a ſoldier to
kill , or ſo much as aſſault his General .

ſuppoſe then the inferior officer fets his
watch or centinels, and the General to
try the vigilance or courage of his cen

tinels, comes upon them in the night
in the poſture of an Enemy ( as ſome
commanders have too raſhly done) if
the centinel ſtrikes, or ſhoots him , ta
king him to be an Enemy, his ignorance
of the perſon excuſes his offence.
CRIMES
* Hale's Hift. placit coronæ, 25 .
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Crimes which are cognizable be
fore a Court Martial may be divided in
to felonie's and miſdemeanours ormore

properly into capital offences, and of
fences only criminal, and not in their

nature capital. And if a priſoner upon
Examination does not appear to be
guilty of a crime of fo capital a nature,
as was ſet forth in the charge, yet the
Court may find him guilty in a leſs de
gree, if I may ſo term it ; but not of a

quite different ſort of crime or miſde
meanour. As for inſtance, a Soldier tried

for Defertion , may be only found guilty
of having abſented himſelf from his
quarters without leave, but he cannot

be guilty of mutiny though there may
appear ſtrong ſuſpicion of his being ſo)
unleſs it be likewiſe in the charge given
to the Court before the tryal commen
ces* .

But in this caſe the Court are

expreſsly
• If in the courſe of the tryal for one Crime
there appear ſtrong ſuſpicion of another which is
not given in the charge , though the priſoner be ac
quitted of the one he is then tried for, the Court
may order him into confinement, and he may be
brought to a new trial for the crime he was fufpect
ed of,
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exprefsly to inſert in the verdict or opi
nion , that they acquit him of the crime

of Deſertion, as well as that they find
him guilty of that of abſenting him
felf without leave, for in a court of
law it hath been adjudged t, that if a
Jury on an indictment or appeal of

murder, find the defendant guilty of
Manſlaughter, without ſaying expreſsly
as to the murder, it is infufficient and
void, as being only a verdict for

part.

It is uſual at Courts Martial as well
as in Courts of law to allow offenders

in Criminal caſes to bring in perſons of

credit, to give their teſtimony of the
accuſed perſon's good behaviour and

integrity of life. This Cuſtom is very
ancient, having been in uſe among
the Romans, by whom it was called

Laudatio and the perfons Lauditores,
of which the ſmalleſt number called

uſed to be Ten I. The teſtimony of

theſe witneſſes may be of the greateſt
ſervice
+ Mawkins's pl. of the cr. B. 2 C. 47. S. 5. I.
Anderſon's Rep. 103, 104.

Kennet's Antiquities of Rome, p. 2. b. 3. c . 18.
pl. 40.

1

í
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fervice in ſome caſes, as in that of a

man tried for murder, if they prove that

he isnot of a quarrelſome revengeful
temper, for though it may be clearto the
Jury that he put the man to death , yet
this may induce them to acquit him of
murder, and find him guilty of man

Aaughter only, which is an alleviation
that the law allows for the frailty of
mankind , when it does not appear that

the fact was done with a forethought
malice, but in a fudden guſt of paſſion.
Or if a Soldier be tried by a Court
Martial for Mutiny, Deſertion , & c .

and there is only preſumptive proof a
gainſt him. Evidences of his former

good character will certainly influence
the Court in ſome meaſure in His fas

vour ; but where there appears pofitive:
proof of ſuch mutiny, deſertion, &c.
the Court cannot avoid finding him
guilty and paſſing ſentence accordingly,
Jet his former character be ever fo good ,

though it may perhaps induce thein to
recommend him formercy, the grant
ing of which is ſolely veſted in the

King or the General, who approves of
P

the

1
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the proceedings, and therefore out ofthe
Power of the Court Martial.

When

the Members are ready to give their opi
nion, the Judge Advocate is to put to

every Member ſeparately this queſtion ;
From the Evidence given for and a

gainſtthe priſoner, and from what he
has ſaid in his defence, are you of opi
nion that he is guilty or not guilty of
the crime or crimes laid to his charge ?

If the majority find him not guilty he
is accordingly acquitted, without any
further altercation , but if it appears
upon the caſting up of the votes that

the Majority declare him guilty, thoſe
only, who have found him fo, ( for it
cannot be fuppofed that thoſe who have
not found him guilty, would affign him
any puniſhment) are to paſs Sentence or
Judgement on him , for laws would be
of little effect, unlefs they had alſo their

fanctions, impoſing penalties upon the
offenders againſt them .

THESE penalties are various accord
ing to the nature of the offences, or cho

detriment that comes thereby to focic
ty ;
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ty ; ſome are corporal but not capital,
ſuch as impriſonment, flagellation, & c.
others are capital, ultimum fupplicium ,
or death .

The laws of Man are ſuppoſed to be
founded on the laws of God and nature ,

but to obſerve ſtrictly that of Retaliati
on or the lex talionis, which is, Eye for
Eye, wound for wound, ſtripe for ſtripe,
life for life, * & c. would not ſuit the

preſent degenerate age ; the inflicting
of punilhments being in moſt caſes,
more for example and to prevent evils,
than to punish , for when offences grow
enormous, ſevere puniſhments, even
death itſelf is neceſſary to be annexed to

laws in many caſes by the prudence of
lawgivers, though poſſibly beyond the
fingle demerit of the offence itſelf fim
ply conſidered .
The Articles of War point out in
ſome caſes the expreſs ſentence to be
paſſed on criminals without any alterna

tive, but the puniſhments forthe gene
P2
• Exodus Ch. xxi. V. 23, 24 , 25.

rality
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rality of crimes whether capital or not,
which tend to the prejudice of good or
der and military diſcipline, are left to
the diſcretion of a Court-Martial, how

ever it muſt be remarked that in capi
tal crimes, which may be puniſhed
with death, the word death is always

inſerted , and when they are not of fo
capital a nature as to extend to the loſs

of life or limb, it is alſo expreſsly men
tioned in the Articles of War.
For crimes that Officers and Sol

diers may be guilty of, which are not

of fo capital a nature as to deſerve death,
caſhiering is preſcribed for the former,

and corporal puniſhment for the latter,
and for miſdemeanours of a ſtill more

inferior nature , cuſtom has introduced

ſuſpenſion for a time for Officers and

other flight puniſhments for Soldiers.
ANOTHER Puniſhment has lately
been authorized by Act of Parliament,

which is ſending the Soldiers, who may
be convicted of crimes not ſufficiently

capital to be puniſhed with death, to
ſerve
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ſerve in Regiments abroad, either for
life, or a term of years,and in caſe they
return, to ſuffer Death : This is in

ſome meaſure like tranſportation by law,
though not fo exemplary and ſhameful

a puniſhment, for they in fact only ſuf
fer what many others of his Majeſty's
troops are liable to, who have never

been convicted ofany crime.
Such are the different puniſhments
inflicted by Martial law, and by which
every Member of a Court -Martial is di

rected in paſſing Sentence ; upon the
Judge Advocate putting the ſecond queſ
tion, what puniſhment is to be inflicted

onthe priſoner whom you have found
guilty.
And the Sentence is the ſame man

ner as the opinion of guilt, to be paſſed
by a majority of voices. It mayoften
happen that the Court is unanimous

both in the opinion concerning the guilt

of the priſoner and the Judgementpaſſed
on him , but the Judge Advocate in re

giſtering ſuch opinionand ſentence, muſt
by

1

( 110 )
by no means inſert the word unanimous,
for he would thereby diſcloſe the Vote

of every Member, which he is expreſsly
fworn not to do ; but where there is a

diverſity of opinions, it is neceſſary that
be retain a private memorandum of that
of every Individual, in cafe he ſhould

ever be required to give Evidence there ,
of, as a witneſs by a Court of Juſtice

as his oath expreſſes.
MARTIAL law is laid down in ſo

plain and ſimple a manner, that every
Military Man is or ought to be well ac
quainted with what are thereby deemed
crimes, and may judge in a great mea
fure what is to be expected by one who

is guilty of any of them , but at the ſame
time he has the fatisfaction to know

that he muſt be previouſly convicted by
a Court, where Juſtice and Equity al
ways preſide, and where the Innocent
can run no riſque of puniſhment, but

the guilty are ſure to meet with their
Dcierts.

F
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An

ESSAY
Ο
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Military Puniſhments and Rewards.
N order to proceed with regularity,

INI ſhall divide the

ſubject into two

parts, and ſpeak ofeach ſeparately; and
firſt of penalties and puniſhments.
The making of laws penal inay
claim the fame origin as that of laws

themſelves, for when God gave his firſt
commandment to Adam , which was
that he ſhould not eat of the tree of

knowledge of good and evil, he alſo or
dained that in the day he eat thereof
he ſhould ſurely die ; and we find ever,

fince that, though different nations have
adopted different modes of puniſhments
yet it ſeems to have been the general
Syften , that laws would have been of

very little effect, if they had not alſo
their ſanctions impoſing penalties.
THE

.
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The inflicting of puniſhments, as I
have already obſerved in the foregoing
Treatiſe on Courts Martial , being more

for example, and to prevent evils than
to puniſh , when offences grow enor
mous, ſevere punishments, nay even
Death itſelf, is neceſſary to be annexed

in many caſes, though poſſibly beyond
the ſingledemerit of the offence fimply
conſidered; but yet I muſt diſcommend
the making capital puniſhments too
familiar ; for when a Man after com

mitting perhaps a trilling crime, finds
that the penalty attending it is the fame
as if he had been guilty of a more enor

mous one, I cannot help thinkingbut
this is a ſtrong inducement to a vicious

mind to dive deeper into guilt. When
great punilhments are only inflicted for
great crimes, it will be the more eaſy
to reform abuſes, becauſe all the World

concurring in the neceſſity of them will

chearfullypromote their effect ; where
as if capital penalties areincurred upon
every trifling occaſion, humanity will
often lead Officers to hide the leffer
crimes
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crimes Soldiers may be guilty of, rather
than bring them to conviction. But
when there is a neceſſity of making a

publick example ; though we may be
tray a concern at being obliged to exer

ciſe with rigour the rules of military
diſcipline, we ſhould look upon cruelty

and ſeverity, as terms miſapplied in an

exemplary conviction, and the admi
niſtration of Martial law .

: However ſo averfe am I to puniſh
ment in general , that I think every me

thod ought to be previoully taken to de
ter Soldiers from committing crimes ,
rather than truſt to a reformation by

puniſhing them. If a Man who has
any ſenſe of honour, is once made a

public example of, deſpair will fres
quently drive him

to commit crimes

before unthought of, or at leaſt give

himſelf up to thame and remorſe, and
thereby a ſubject is I may ſay, irretries
vably loſt, who by more lenitive treat
ment might have been of eminent fer
vice to his country .
THE
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The moſt excellentnatures will ſome.

times err, but may be again reſtored to
their former ſtate , by a ſenſe of ſhame

and honour without corporal puniſh
ment, and tempers innately vicious can

hardly be exalted into good habits even
by puniſhment.
NOTHING can be more conducive to

the deterring ofMen ,from committing
crimes thanmaking them properly ac
quainted with the laws, by which they
are to be governed , and the fatal conſe
quences attending a breach of them ;
and binding them by the moſt folemn
and ſacred ties to a due obſervance there

of.

The Romans, as ſoon as they had

compleated their levies, obliged every
Soldier to take a military Oath, by

which he engaged to hazard his life for
the common- wealth, to obey his Gene
ral, and not to fly from his colours, or
quit the army without leave. This
was not a mere ceremony , but a folemn

Act of Religion, and ſo eſſential to the

military ſtate, that no man was deemed
a Soldier, nor allowed to ſtrike or kill
an

( 115 )
an Enemy ifhe had not taken the cuf
tomary oath, and this oath was held ſo

ſacred among the troops, and became
ſo inviolably a hond of fidelity and ſub
jection , that the Soldiers however diſ-,

pleaſed and enraged, did not dare to

quit their General, ſo long as this tie
was ſuppoſed to remain in force, nay ,
ſo very tender and ſcrupulouswere they,
that even in their greateſt impatience

to be diſcharged, they would never ad
mit of any interpretation that carried

in it the leaſt ſtrain or appearance of
deceit.. Hence 'twas an uſual Strata

gem in adubious engagement, for the
commanders to ſnatch the Enſigns out
of the Bearers hands, and throw them
among the troops

of the Enemy, know

ing, that their men, ſo far from aban,

doning them , would venture the grea

teſt danger to recover them. Amongſt
the Greeks we likewiſe find that the

military oath was accounted inſeparable
from the ſtate of a Soldier,

This folemn method of inforcing
obedience, and fidelity prevented the
Q 2

two

1
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two greateſt crimes that a Soldier can
be guilty of, viz. Mutiny and Deſer

tion ; crimes too frequent in ourmodern
armies, and which are of the utmoſt

conſequence, when once they get any

footing It may ſeem ſtrange that thoſe
who call themſelves chriſtians, ſhould

be more apt to commit perjury and
breach of faith than Heathens, yet I
cannot account for it in a more favour

able manner, than by attributing it, in
a great meaſure, to our inattention to
what we ſeem to think a mere matter

of form , tho' found of ſo efſential fer

vice among the ancients.
The King of Pruſia, (who I think
we may juſtly term a pattern for mo
dern heroes) highly ſenſible of how
much advantage it is, that a Soldier be

ſtrictly bound to be firm to his truſt, and
at the ſame time conſcious, of the in

juſtice of puniſhing a Man for a crime
which he does not know to be fo , ex

preſsly directs in his Regulations, that
when the new colours orſtandards of a

Regiment, are fworn to, the Solicitor
firſt
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firſt makes an harangue, and reac's the
articles of War, and that the Chaplain
then ſays a prayer, imploring God , out
of his grace and goodneſs, to ſave every
Soldier from being perjured, and ſo to
govern him , that on all occaſions, in

battles, fieges, and engagements of any
kind , he may continue firm to his co

lours, and maintain them againſt an
enemyto the laſt drop of his blood : And
he further directs than when a recruit

ſwears to the colours or ſtandards, the
violation of an oath, and the divine

vengeance, which will infallably attend
it, muſt be explained to him, and he
himſelf acknowledge that he under
every particular well, and volun
tarily offers to be conformable thereto ,

ftands

before he takes the oath .

In the Engliſh Service upon a Recruit
being inliſted, he is hurried away to a
Juſtice of peace , before whom he takes
an oath of fidelity , but no Clergyman
ever attends , in order to point out to
him , how much he offends his God as

well as his King, by a breach of that

oath ;
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oath ; and the generality of them are
too prone to think that the ſafety of
their bodies ſhould be their only care ;
after forfeiting their Engagements, with
out ſuſpecting their ſouls to be any ways
concerned,

A STRONG proof of what I affert
preſented itſelf at the execution of a gre
nadier, who was ſhot at Plymouth du

ring the late War, for Deſertion, and
fuffered with great fortitude, being con

ſcious, he ſaid, of having done nothing
to offend his Saviour.

But whatever might be the virtue
of the ancients, we ſee too frequent in
Itances in the modern world, to con

vince us that many men are not to be
deterred from vice, though ever ſo well
acquainted with the atrociouſneſs of it,
we muſt therefore allow that there is an

abſolute neceſſity of ſometimes inflicting

puniſhments, for the good of Society :
That it is eſſential in order to keep up
good order and military diſcipline in an

army, is too evident to every military
man ,
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man , to require any arguments to
enforce a beiief of it, and that military

diſcipline is more conducive to victory
than numbers is as apparent.

Next to forming of troops, ſays M.
Saxe, military diſcipline is the firſt ob
ject that preſents itlelf to our notice ; it
is the ſoul of all Armies , and unleſs it

be eſtabliſhed among them with pru
dence and unſhaken reſolution , they
are no better than fo many contemp

tible heaps of Rabble, which are more
dangerous to the very ſtate that main
tains them, than even its declared
enemies.

THE Romans , as Profeſſor Duncan

obſerves, from ſmall beginnings roſe
by degrees to be ſovereigns of the
world : If we enquire into the cauſes
of this, we ſhall find that nothing ſo
much contributed to it , as their ex

cellence of military diſcipline. The
many difficulties the King of Pruſſia ex
tricated himſelf from , during the laſt
war, when ſurrounded by Armies, lo
far
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far ſuperior to him in numbers, are re :
cent proofs how much military diſcip
line is conducive to victory. And I

think I may, without vanity, add
that the late ſucceſſes of the Britiſh

Arms over thoſe of France and Spain,
were not owing to ſuperiority of num
bers.

Since then military diſcipline is ſo
effential to an Army , and puniſhments
fo neceſſary to military diſcipline, it
will be proper now to ſay ſomething of

the ſeveral modes of puniſhment. Dif
ferent nations , as I have before obfer

ved, have adopted different puniſhments
and penalties ; to enter into a general
detail of the many various ones that

have been practiced, would be foreign
to my preſent ſubject, but I do not
think it will be erring from it, to exa
mine thoſe which may be termed the
military puniſhments of ſuch , whoſe

arms have ſhone with the greateſt ſplen
dor, in order, by comparing them with
our own, we may be better able to

judge wherein we can amend, for no
nations,
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nations no more than individuals, are
infallible, and therefore ought not to
be ſo tenacious of their own cuſtoms,
as not to pay due attention to thoſe of
others, even of an Enemy. Death

may be eſteemed by all nations the ul

timumfupplicium , or moft capital pu
niſhment, but this may be accounted

more or leſs fevere, according to the
manner of executing it. Torture, I de

clare my averſion to, but as puniſh
ments are meant more for example to
others , than to puniſh , I think death may
be inflicted in a more or leſs diſgraceful
manner, according to the nature of the
crime .

As for inſtance, in the French

Service, thoſe who deſert into an Ene

my's country, are hanged, but thoſe
who deſert to engage in another regi
inent, or without quitting France, are
fhot .

The military puniſhments uſed by
the Romans were ſuch as reached the

offenders body, credit, or goods. The

principal corporal puniſhment was ſome
thing like running the Gantlope, prac
R

ticed
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ticed by modern nations, though gene
rally attended with more fatal conſe

quences, and therefore may beaccounted
for the moſt part capital ; for as ſoon

as the criminal had liberty to run, the
ſoldiers were allowed to kill him if they

could, ſo that being proſecuted with
fwords, darts, ſtones, and all manner

of weapons on every hand, he was

preſently diſpatched. This penalty was
incurred by ſtealing any thing out of

camp, by giving falſe evidence, by
abandoning their poſt in battle, by pre
tending falſely to have done ſome great

exploit out of hopes of a reward, or
by fighting without the General's order ;
by loſing their weapons or aggravating
a Miſdemeanor leſs than either of theſe,

by repeating it three times,
If a great number had offended , as

running from their colours, mutinying
or other general crimes, the comnion

method of proceeding to Juſtice was
by Decimation, that is, every tenth
man being to dye for which they drew
lots.

THE
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The puniſhments that reached no
farther than credit, by expoſing them

to public ſhame,

were ſuch as theſe

;

degrading them from a higher ſtation
to a lower ; giving them a letquantity
of barley inſtead of wheat ; ungirding
them and taking away their belt ,
making them ſtand all ſupper time,
whilſt the reſt ſat down , and luch other

little marks of diſgrace.
Besides theſe, A. Gellius has re

corded a very ſingular puniſhment by

letting the delinquent blood. His
Judgement concerning the original of
this cuſtom , is to this purpoſe : He
fancies that in foriner tiines, this uſed

to be preſcribed to the drowſy and
fluggiſh foldiers rather as a medicinal
remedy than a puniſhment, and that
in after - ages it might have been applied
in moſt other caſes upon this conlider
ation , That all thoſe who did not ob

Serve the rules of diſcipline, were to
be looked upon as ſtupid or mad ; and
for perſons in thoſe conditions, blood

letting is commonly ſucceſsful. But
becauſe
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becauſe this reaſon is hardly ſatisfa & ory,
Muretus has given us another, believ
ing the deſign of this cuſtom to have

been, That thoſe mean ſpirited wretch
es might loſe that blood with ſhame
and diſgrace, which they dared not to

fpend nobly and honourably in the ſer
vice of their country .
As for the puniſhment relating to
their Goods and Money, the Tribunes
might for ſeveral faults impuſe a fine

on the delinquents , and oblige them
to give a pledge, in caſe they could not
pay ; Sometimes too they ſtopped the
ſtipend ; whence they were called by
way of reproach ære diruti.
AMONGST the Egyptians , neglect
of duty, flying in battle, or cowar.

dice were puniſhed only by marks of
infamy, itbeing thought more adviſe
able to keep them in order by the mo
tive of honour , than fear of chaſtife ,

ment ; andmutiny and deſertion were

puniſhed by degradation and diſgrace,
which could never be wiped away, but
by
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by brave actions, but thofe who be

trayed ſecret deſigns had their tongues
cut out.

It is remarkable that by the laws of

Lycurgus, among the Spartans, ſteal;
ing was lawful , and encouraged as a
military exerciſe , but puniſhable if
found out . Plutarch tells a ſtory of a
Boy who having ſtole a fox, and hid it
under his Coat, choſe rather to let it
fear away his very bowels, than dil
cover the theft.

With regard to modern puniſh
ments, the Gantlope has been adopted,
not only by the Pruſſians, but moſt

other German powers ; it is likewiſe in
uſe among

the French, though ſeldom

inflicted except for capital crimes, for.
it being reputed ignominious, becauſe,
inflicted on common rogues and vaga-,

bonds by the hands ofthe hangman,
the ſufferer is always obliged to paſs
under the colours, after he has recei

ved his puniſhment, in order to take
pff this idea of ignominy which is at
tached
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tached to it, and even this ceremony is
often found inſufficient to wipe off the

ſtain ſo effectually as to prevent de
ſertion .

I am not ſo prejudiced in favour of
the cuſtoms of my own country , as to

condemn all others as faulty , neither
do I mean to adopt any one merely be
cauſe it is Roman and refuſe another
becauſe borrowed from a nation of leſs
Tepute .

What I ſhall now attempt is, im

partially to point out the errors or ex
cellencies of thoſe I have juſt recited,
together with thoſe of our own . Death

as I before obſerved may be executed

in a more exemplary manner for one
crime than another, though not attended
with more torture to the criminal , and

therefore I am naturally led to approve
of the diſtinction made in the French

Service between hanging and ſhooting,
for though they both terminate the ſame,
the ſuffering as a common felon may be

juſtly eſteemed a more capital puniſh
ment, than ſuffering in a method pecu
liar to a Soldier.

My
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My averfion to a cruel manner of

inflicting death muſt conſequently oblige
me tu condemn the Roman method of

executing it by ſuffering the criminal to
be ſhot at by the Soldiers with darts,
&c. but their puniſhments which reach

ed their credit by expoſing them to
public thame are highly commendable,
for nothing is more likely to work a re

formation in a Soldier, who ought to
have ſome ſenſe of honour, or elſe is un

worthy of that name, than inflicting a
puniſhment, which may be wiped off
by his future good Behaviour.

Fines being ſometimes impoſed ,
may

alſo be attended with good conſe

quences, for thoſe who are inclined to

avarice, and love of money, will think

this a very ſevere penalty, but as to the
method of letting blood practiced by
the Romans, whatever might be their

motives for it, it appears too romantic
to carry any weight with it among the
modern ſoldiery.
THOUGH I have inſerted a few of
the
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the principal military puniſhments of
the Egyptians, I cannot think any of

them ſo conſpicuouſly good to be adop
ted ; ſome of them being too lenitive
and others too ſevere : Neither do I

imagine the Spartan law would ſuit the
preſent age . As to the modern corpo

ral puniſhments it appears immaterial,
if a Soldier is to ſuffer, whether he

he is tied up to a halbert, or poſt to re
ceive the number of laſhes affigned him ,
or runs the Gantlope, both methods

are practiced on felons, and are in my
opinion, very capital punifhments, for
they muſt leave ſuch a reproach on the
Character of the ſufferer, as is very dif

ficult ever to eradicate, and therefore

I muſt condemn too frequent a uſe of
them .

I ſhall concludemy opinion on mi
litary puniſhments, with a ſhort recapi
tulation of what has been already ob
ſerved .

That puniſhments are neceſſary for
the good of Society in general, and par
ticularly
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ticularly for keeping up good order and
diſcipline in an Army, has been allowed,
but I think it muſt appear that the
work of eradicating crimes is not to be

effected by making puniſhments familiar
but formidable, to be both is not por
ſible, for familiarity with puniſhment, as
with other matters will breed contempt.

The depravity of mankind often
obliges us to ſwerve from the law of

Moſes, an Eye for an Eye, & c. but let
not a miſtaken zeal for the Service lead

us too often to take away , what we can

not give.
CORPORAL puniſhments, which are
the next capital ones to death , ſhould

be ſparingly made uſe of ; punish not a
man in the ſame manner, for perhaps a

few hours abſence from his quarters, as
if he had been a Deferter from his

1

Country, and a violator of his facred
promiſe, for 'tis not the number of
laſhes, but the ſhame that muſt attend

it, that conſtitutes the puniſhment.
S

FOR
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FOR ſmall crimes find out adequate
penalties, ſuch as confinement, fines,

double duty, & c. and by way of medi
um, degradation from one rank to ano
ther, or working at fortifications, or

other public works, butletdeath or even
corporal puniſhment, in whatever mode
they are executed, be inflicted only for
capital crimes.
SECONDLY ;

Of MILITARY RE
WARDS .

UNISHMENTS and Rewards,
ſays Monticuculli , are the two

great ſupports either of the political or
Military World.
FRUITLESS and endleſs would be

the profeſſion of a Soldier, or indeed of
any other, were he liable to puniſh
ment, without any expectation of re
ward. A Man who has not hopes as
well as fears muſt very ſoon fink into

deſpondency, and more particularly a
military man , who above all others,

ſhould avoid deſpair Nil deſperandum ,
ſhould be his favourite thelis.

With
the

1
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the Romans, whoſe renown naturally
leads us to follow them, as a pattern in

military affairs, the Encouragements of
valour, and other martial virtues were

much more conſiderable than the pro

ceedings againſt the contrary vices.
They were of opinion that good and

wholeſome laws might eſtablish peace,
and unity within, but were by no means
fufficient to ſcreen a ſtate from power

ful and aſpiring neighbours : The pro
feffion of a Soldier was always held in
repute, and he eſteemed as the defen

der and protector of his country . The
regard ofone's countrymen is of itſelf a .

reward far from being contemptible ,
and this the Roman Soldier, who was,

true to his truſt, was always ſure of,
but the violent attacks that are daily
made againſt a ſtanding army in Great
Britain, and the frequent inſults that
the ſoldiery meet with, when according

to the vulgar and too generally received

opinion, they are of no further ſervice,
are diſcouragements to, a military life,

that nothing but the true martial fpi
rit of a Briton can get over. The bad
S 2
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uſes that have been made of an Army

at particular periods, have created in
ſome weak minds an ill founded jea

louſy; and the miſconduct and irregu
larities of individuals have been often

the cauſe of the whole body being con
demned . Though I know not from

whence this injuſtice to the Army pro
ceeds, yet I am very confident that it
is much more fo among them than any

other profeſſion .
The miſerable wretches that are

often admitted to bear arms, by the pre

ſent method of raiſing recruits in Eng
Jand, are frequently guilty of crimes
that bring diſgrace upon the profeſſion,
but this inconveniency might be eaſily
removed by a different method of for
ming our Armies.
If one or more Regiments of Horſe
or Foot were to bear the name of ſome

particular County (as our Militia at
preſent do) inſtead of being called after

their Colonels, and the Regiments be
recruited from the County, whoſe name

they bear, where the Civil Magiſtrates
ſhould
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ſhould be obliged to aſſiſt in compleating
the Corps. This would create an Emu
lation among the Counties, who ſhould

produce the beſt Regiments, and inſtead

of the refuſe of mankind, the Army
would be compoſed of at leaſt an equal

ſhare of good men, with other trades
and profeſſions; beſides every indivi-.
dual would be more attached, and con

ſequently more intereſted for the honour
ofthe Regiment of Kent or Surry than
for that of Colonel A. which to -mor

row may be Colonel B’s.
By this Method our Armies would

conſiſt of a ſet of Men more likely to

merit rewards than puniſhments, and
as examples of our ſuperiors are apt to

be prevalent, we ſhould be very careful
in our choice of Officers : ' Tis a juſt
obſervation that there is feldom a rule

without exceptions, but we ſhall gene
rally find thoſe who have had the advan
tage of a good education are moſt likely

to be poffefſed of the virtues and quali
fications neceſſary in an Officer, who is
to be an Ornament to his profeſſion .
THE
1
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heads
THE want ofproper he
ads generally
cauſe the ruin of Corps : If Officers

become guilty of vices and irregularities,
the Soldier, as Folard obſerves, will

contemn, rather than obey them ; diſo

bedience is the conſequence of con
tempt, and Mutiny that of his diſobe
dience .

But to return from this digreſſion to

the ſubject of rewards.
It may perhaps be impoſſible in a

large Army to diſtribute either punish
inents or rewards ſtrictly proportion
able to the merit of every action , but

where partiality is too conſpicuous in.
thoſe who are impowered to diſpoſe of.
them , and rewards are beſtowed on the

Jeaſt deſerving; whilſt thoſe of real me
sit, are diſregarded, they are more .

likely to create Jealouſy, than Emula

tion . And on the contrary when Jur
tice only directs how they are to be
diſpoſed of, nothing can be more en
couraging to both Officers and Soldiers,
than the ſmalleſt trifle obtained as a .
token

1
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teken of their ſervices.

Ambition is

the ruling paſſion of a Soldier ; 'tis that

which prompts him to waſte his Youth,
and impair his health , and therefore,
every prudent chief will ſtrive to excite
it, when perhaps even a ſmile or other
ſmall mark of approbation will gain the
end , for rewards are not conſidered ac

cording to the intrinſic value of what
may be given as ſuch : The bare thanks

of a Monarch or a General , are of grea
ter value to a truly noble and patriotic
Soldier, than the greateſt pecuniary re
wards that can be heaped on him . The
Gorona Civica to a Roman Soldier who

had faved the life of a Citizen, in an

Engagement, was reckoned more ho
nourable than any other, though com
poſed of no better materials than Oaken
boughs.

I would not however have

the reader imagine, that I am entirely
averſe to pecuniary rewards, the pro
feffion of a Soldier, it is well known,
is not a lucrative one ; and I cannot fee

that there is any impropriety in blending
honour and profit together. The Eng

liſh are a generous, and when actuated
by
1

+
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by a juſt cauſe, have ſhewn themſelves
to be a warlike nation ; this makes it
1

the more ſtrange that they are not more
attentive to reward their Officers and

Soldiers.

The order of the Bath is ac

counted a military order, and is often
beſtowed on General Officers, but few
or none of an inferior rank are ever ad

mitted to this honour, though many

who have not the leaſt pretenſions to
the name of a Soldier are indulged with
it *. This therefore if it even may be
termed a military reward, muſt be ac
knowledged to be a very limited one.
And as to the rewards of the inferior

i

claſs of the Soldiery, it is too notori

ous, that there are many that now
enjoy the Emoluments of Chelſea, who
never faced an Enemy, whilſt thoſe
who have expended their Youth and
loſt their limbs in the Service, are depri
ved of it.

It is much to be wiſhed that a mi

litary order were eſtabliſhed for all
Officers

“ Who never ſet a Squadron in the Field,
66 Nor the Diviſion ofa Battle knows

. “ More than a Spinſter.

Vid . SHAKESPEAR .

1
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Officers in general. Nay, I would not
have even the common Soldier, depri
ved of a badge of honour, if he me
rits it, his low ſtation is rather a ſpur
to his ambition, and a ſmall mark of
favour from his Gencral is often as

highly valued by him as it can be by

his ſuperiors. We read of a Soldier in
Scipio's Army, who having done ſeve
ral gallant actions, ſo as to deferve a

reward , Scipio gave him a ſum of mo
ney, exhorting him to perſevere in his
valour, but he with a ſad countenance

laid down the gold at Scipio's feet, de
manding of him an honourable Enſign

of Victory in lieu of the Gold ; pre
ferring glory before gain : Why then
may wenot expect to find men of the
ſame noble way of thinking even in the
loweſt ſtations in a Britiſh Army ?
However , as I before obſerved ,
fince advance of honour, and increaſe

of wealth are not incompatible, why
may not penſions, grants of conquered
lands, &c. be attendant on the croſs,

or other badge ofhonour peculiar to
T

the
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the military order in a proper propor
tion to the time of ſervice, or mark of

valour of the perſon to be rewarded .
This would not only be an encou
ragement to thoſe already in the ſer
vice but a ſtrong incitement to others,

who though poſſeſſed with a deſire to
ſerve their Country, are diſcouraged

from it, by the injuſtice they are liable
to while in the ſervice, and the ſmall

reward (if any) they may afterwards
expect.
Towns taken are never now given
up to plunder, as was formerly the

practice among the Ancients, by which
conquerors were not only en

the

riched , but it often ſerved to aggran

dize their poſterity ; but at preſent,
countries expoſed to pillage redeem
themſelves by contributions , no part of
which comes into the hands of either
Officers or men . Thus the miſeries of

hunger, heat and cold, the certainty of

blows, and the uncertainty of reward,
are inſeperable from a military life.
To
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To conclude, Let us, at the ſame

time that we are ſanguine in our wiſhes
for the good of his Majeſty's Service,
conſider that every Soldier is a human

creature ſuſceptible of the ſame feelings

and paflions with others, and as ſuch
every

method ſhould previouſly be taken

to deter them from vices rather than truſt

to a reformation by puniſhment : That
puniſhments muſt ſometimes, be inflic
ted, is moſt certain ; in thoſe caſes let

them be exemplary, for it is better to
let one ſuffer in nope of ſaving the mul
tiude, but let there be always ſhewn

greater deſire to reward than punith.
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To the READER.
" EW Books come from the Preſs intirely free
from Typographical Errors ; theſe ſheets have
many more than the Author could wiſh , but he has

endeavoured to point them out in the Page ofErrata,
which he begs the Reader to pay fome Attention to
while he peruſes the Book, as it will ſerve to eluci

date ſeveral Paſſages which may perhaps be other
wife unintelligible .
Beſides theMiſtakes taken Notice of in the Page

of Errata ; the Author finds ſeveral Points and Stops
improperly placed, and ſome Paragraphs improperly
connected one with another ; but theſe he hopes the
Reader's own Judgment will point out to him .
Though theſe Errors, as well as thoſe inſerted in

the Page of Errata, are merely Typographical, the
Author thinks himſelf bound notwithitanding to
make an Apology for them.

ERRAT A of the Preſs.
Page 3 , 1. 18, of the Preface, for Hebrce, r. Hebrææ .
p . 3 , 1. 8, for Cook r. Coke .

Note 1 for Cook's Inſtitution , r. Coke's Inſtitutes.
p. 7 , 3d Note, 1. 10, for Cooke's Inft. r. Coke's Inft.
p . 9, Notes, l . 24, for ineffe, r. in eſſe.
p. 10 , l. 18 , for the Court , r, this Court.
p. 10, l . 20, for there , r, theſe.

p. 16, 1. 13 , for require, r. requires.
p . 16, 1. 11, for conſpicious, r. conſpicuous.

p.20, 1. 12, omit the Apoſtrophe in theWord Nature's.
p. 22, l . 7 , for particularly, r. partiality.
p . 25 , 1 .
1

2 ,

for then , r. than .

p. 25 , 1. 3 , for enabled more, r. better enabled.
P. 26, 1 .

1,

a'ter the Word again't, inſert, him.

p. 29 , 1 . 19 , for Romans, r. Normans.
p . 30, 1 . 21 , for Mar's Hill , r. Mars's Hill .

p. 31, Note 7 for Kenne 4. Antig. ofRome, r. Ken
net's Roman Antiquities .
p. 32 , l. 13 , omit the a before the Word Thought.
p. 36, 1. 12, for proceeding, r. proceedings.
p. 39, l . 21 , 22, for without Caule , r . with Caufe.
p . 42 , 1 . 12 , before the Word by, inſert but.
p. 42 , Note + for Page 112, r. Page 76 .
p . 43 , 1. 14 , for without, r. unleſs .

p . 43 , 1. 2i, in the Word Advocates, r. Advocate's

with the Apoſtrophe.
p. 46, 1. 5 , for Keelying, r. Keelyng.
P. 52. 1. 18, between them and as, inſert all.
p . 53 , 1 . 9 , expunge the Word , or

p . 56, 1. 20, für Mutenies , r. Mutinies .
p. 57 , Note # for vide Page 51.r. vide Page 54.
p. 66, Note * l . 11 , for ftupefied, r. ſtupified .
p.70, 1, 12 , for Peer, r . Peers.
p . 71 , Note I for Cocke , r . Coke.

p. 79, 1. 14 , for the Indictment is Judgment , r. the
Indiement is in Judgment.

Note il for Tryalsper paiſe, q, r. Tryals per pais, c. 9.
p.91 , 1 . 22 , for Koran, r. Alkoran .
p . 92 , 1 . 14, for Villein , r. Villain .

p. 94, 1. 21 , for in, r. it.

ERRATA

P.97, l. 18, for deliberate on, r. debilitate ,or omitted .
P. 103, 1. 3, for felonie's, r.felonies.
p. 103 , l. 17, between be and guilty, inſert declared .
P. 105, 1. 16, after the Word him , falſely pointed ,
Comma for a Full Stop .
p. 109, 1. 18, between the Words is the, infert in .
p. 111 , I. 5, for the Subject, r. this Subject.

p. 117 , 1. 14, for infällably , s. infallibly.
p. 121 , l. 1, for no more, r. any more.
P. 129, l. 21, for violator, r. violatera
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