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I.

INTRODUCTION

The Canadian military justice system is rarely the subject of academic study, and is therefore unfortunately deprived of beneficial input from many well-qualified sources. However, the realities of contemporary times, including the annually increasing number of
courts martial, 1 the annually increasing number of constitutional challenges heard at courts
martial,2 and the tendency for courts martial to hear increasingly serious charges,3 all suggest that the military justice system is one that deserves careful critical scrutiny.
The constitutionality of certain court martial "jury"4 procedures is now a particularly appropriate topic of study in light of the major amendments to the National Defence Ad ("NDA")

CD, B.A., MA, Dalhousie Law School (Second Year Student), with service in the Canadian Forces as both an
artillery and naval under water warfare officer. Lieutenant (Navy) Madden will be articling with the military's
JAG branch and will subsequently serve as a legal officer with the branch. The views expressed in th is article are
those of the author, and should not be attri buted to or taken as represen ting the views or the official policy of
the Canadian Forces, the Government of Canada (inclu din g any Department thereof), or any other institution
or organization.
The re were 56 cases tried by court martial in 2003-2004, 64 cases in 04 -05 , 39 in 05-06 (One of the three presiding military jud ges was on sick leave.), and 67 cases in 06-07. Results of courts marti al are available on line:
Department of National Defence <http://www.dnd.ca/cmj/decision s_e.asp>.
2

There were seven applications brought under the Canadian Charter of Rights and Freedoms by five different
accused members in 2006, while 16 appl icat ions were brough t by 12 accused mem bers in 2007. This data is
also avail able online at Department of Nation al Defence, ibid.
For instance, Corporal (Cpl) Matthew Wilcox will soon be tried at court martial for manslaughter-the first time
that such an offence will be heard at court martial in recent memory. Cpl Wilcox aCCidentally shot and killed his
friend, Cpl Ron ald Megeney, while deployed in Afghanistan. The shooting allegedly took place while they were
playing a "game" of "quick draw." (See on li ne: Department of National Defence
<http://www.forces.gc.ca/site/Newsroom/view _news_e.asp? id =2711 » .

4

Although civilian juries and co urt martial panels are not id entical, I wil l often use the terms interchangeably for
the purposes of th is paper.

5

National Defence Ad, R.S. 1985, c. N- 5 [NDAJ .
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that were enacted with the passing of Bill C-60 on 18 June 2008. 6 Prior to the amendments,
courts martial could be heard by either a judge sitting alone or a judge with a panel of facttriers, although the mode of trial was selected by the Director of Military Prosecutions
("DMP''),7 rather than by the accused. Since the DMP historically elected Standing Courts
Martial ("SCM"), which are trials by judge alone, on almost every occasion,S there was little
need or opportunity to consider the fairness of jury procedures within the military justice
system. However, in April 2008, the Court Martial Appeal Court ("CMAC") decided that
DMP's authority to elect mode of trial denied an accused Canadian Forces ("CF") member his
right to a fair trial contrary to ss. 7 and u(d) of the Canadian Charter of Rights and Freedoms. 9
The CMAC therefore declared s. 165.14 of the NDA to be of no force or effect, and read
into the NDA a requirement for accused members to be offered elections as to their modes
of trial. 10 Consequently, Parliament amended the NDA through Bill C-60 such that accused
members are now offered the ability to elect a General Court Martial ("GCM") , which is a
trial by way of panel, under most circumstances.!! This choice is deemed to have been made
when an accused fails to make an election,!2 and a GCM is required for the most serious
charges.!3 In other words, Bill C-60 has created an environment in which military jury trials may become much more prevalent, so all stakeholders within the military justice system now have a renewed incentive to satisfy themselves that such trials adhere to the
constitutional principles of fundamental justice, independence, and fairness articulated
within ss. 7 and 1l( d) of the Charter.
Although the primary functions of a GCM panel-determining questions of fact and arriving at a finding-are identical to those of a civilian jury, GCMs are nonetheless distinct
from jury trials in a number of ways: the panel comprises only five members as opposed
to twelve jurors;14the panel composition varies with the rank of the accused;15 members of
the panel cannot be peremptorily challenged; and certain decisions of the panel are made
by majority vote, 16 and in the event of a tie, 17 the senior ranking member of the panel casts
a second and deciding vote. IS These important differences between military tribunals and

6

An Act to amend th e Natio nal Defence Act (court martial) and to ma ke a co nsequential amendment to an other Act. S. c. 2008, c. 29 [Bill C·60] .

7

Section 165.14 of t he NDA was repealed by Bill C-60 (supra note 6 at s. 6), but sti pulated t hat " when the Director of Military Prosecutions prefe rs a charge, t he Director of Military Prosecu tions shall also determine the type of
court martial t hat is to try the accused person and inform t he Court M artial Administrator 6f th at determination. "

8

The Cou rt Martial Appeal Cou rt , in R. v. Nystrom, 2005 CM AC 7, painted out that, between 1 September 1999
and 20 December 2005, only 4 of the 345 trials at courts marti al were heard by a jud ge sitting w ith a panel.

9

Canadian Charter of Rights and Freedoms , Part I of the Constitution Act, 1982, bei ng Schedule B to the
Ca nada Act 1982 (U .K.), 1982, c. 11 [Charter] .

\

10

See Josep h Simon Kevin Trepa nier v. He r Maiesty the Queen, 2008 CM AC 3 [Trepanier].

11

NDA, sup ra note 5 at s. 1651 93( 1).

12

Ibid. at s. 165. 193(3 )

13

Ibid. at s 165.19 1(1).

14

Ibid. at s. 167(1)

15

Ibid. at ss. 167(2) - (7).

16

Ibid. at s. 192(2) .

17

A tie could occur in a variety of situations . For instance, if a sin gle member of the panel dies then the court martial is not di ssolved, and the remaining fou r mem be rs could fi nd themsel ves divid ed on a matter req ui rin g a majo rity vote See NDA, supra note 5 at s. 196 .1(1) Li kewise, if a panel member is challenged for cause, the issue
is heard and determined by the remain ing fou r panel mem bers by majority vote. See ibid. at s. 186.

18

Queen's Regulations and Orders for the Canadian Forces, (O ttawa: Queen 's Printer) [Q R&O] at s. 112.14.
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civilian criminal courts have led the Supreme Court of Canada ("SCC") to recognize that
"a parallel system of military law and tribunals, for the purpose of enforcing discipline in
the military, is deeply entrenched in our history and is supported by .. . compelling principles:'19 In a subsequent decision, the CMAC likewise suggested that "it would be sterile
[sic] to attempt an exhaustive catalogue of the similarities and dissimilarities [between military and civilian criminal trials] . Courts martial are sui generis:'20
The phrase "sui generis" is Latin and means "of its own kind:'2! In Canadian jurisprudence,
for instance, the term is often used to describe Aboriginal title as an interest in land that is
distinct from all other proprietary interests known to the common law-Aboriginal title
is something less than ownership in fee simple, but it still encompasses the right to exclusive use and occupation of a tract ofland,zz Courts martial are similarly sui generis, in that
they seek to uphold values of order and discipline in a manner that serves the military's
unique needs. Notwithstanding any justifications for a separate tribunal structure under
military law, however, the SCC has made it clear that "any such parallel system is itself subject to Charter scrutiny, and if its structure violates the basic principles of s. ll( d) it cannot
survive unless the infringements can be justified under s. 1:'23
As the ensuing discussion will demonstrate, current NDA provisions for military jury trials specifically relating to panel composition fail to respect rights and freedoms guaranteed
by the Charter. I intend to show that military trials by rank-influenced and unrepresentative GCM panels violate accused CF members' rights to "to be presumed innocent until
proven guilty according to law in a fair and public hearing by an independent and impartial tribunaI:'24 My analysis will further point to the conclusion that such Charter violations cannot be saved under s. 1 as "reasonable limits prescribed by law" that "can be
demonstrably justified in a free and democratic society."25

II. APPLICATION OF THE CHARTER TO MILITARY TRIBUNALS
Before embarking on a discussion of the constitutionality of court martial jury procedures,
it is first necessary to consider the extent of the Charter's ap plication to courts martial. The
manner in which the Charter applies to military tribunals is not intuitive, nor has the subject been frequently discussed in Canadian jurisprudence. One would begin a constitutional
analysis by looking to s. 52(1) of the Constitution Act, 1982, which states: "The Constitution
" of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions
of the Constitution is, to the extent of the inconsistency, of no force or effecf'26 Since courts
martial are only convened under the authority of the NDA, a Canadian statute, it seems selfevident at this stage that court martial procedures must abide by the Canadian Constitution,
and must respect the rights and freedoms guaranteed within the Charter.

19

R. v. Genereux, [ 1992J 1 S.C.R. 259 at para. 62 (QU [GenereuxJ.

20

R. v. Lunn, [1993J C.MAJ NO.7 at para. 11 (Ql).

21

Black's Law Dictionary, 8th ed. , s.v. "su i generis".

22

See Delgamuukw v. British Columbia, [1997J 3 S.C.R. 1010 for a summary of the law relating to Aboriginal
title in Canada .

23

Genereux, supra note 19 at para. 65.

24

Charter, supra note 9 at s. 11 (d).

25

Ibid. at s. 1.

26

Constitution Act, 1982, bein g Schedule B to the Canada Act 1982, (UK.) 1982 , c. 11
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The next step of the constitutional analysis would lead to the provisions of section n(f) of
the Charter:
n. Any person charged with an offence has the right

(f) except in the case of an offence under military law tried before a military tribunal, to the benefit of trial by jury where the maximum punishment for the offence is imprisonment for five years or a more severe
punishment.
It is clear that the above provision guarantees civilians in Canada the right to a trial by jury
under certain circumstances, but what does it really mean to military personnel? In R. v.
Genereux, the SCC held that s. ll(f) of the Charter "does contemplate the existence of a sys-

tem of military tribunals with jurisdiction over cases governed by military law,"27 but I would
suggest that this statement is incomplete: the section does more than simply "contemplate"it creates substantive rights for civilians that are not afforded to military members.
As a result of the unique s. n(f) rights that are conferred only upon civilians in Canada, the
CMAC in Trepanier v. R. was unable to conclude that CF members have the right to elect
trial by a panel under s. n(f) of the Charter, in spite of the Court's obvious determination
to somehow reach that conclusion. Instead, the Court relied upon a hybrid reading of ss.
7 and 1l(d)28 to determine that, where a choice exists as to the mode of trial, that choice
must rest with the accused as part of his or her constitutional right to make a full answer
and defence. To be more precise, the CMAC concluded that the existing NDA provisions
empowering the DMP to select mode of trial violated Trepanier's right to make a full answer and defence, and therefore denied him of his s. n(d) right to a fair trial in a way that
was not in accordance with principles of fundamental justice.29
In the wake of the Trepanier decision, I believe it is possible to summarize certain propositions about the way in which the Charter applies to military tribunals. First, the only
effect of s. n(f) is that military members have no freestanding constitutional rights to be
tried by panels. However, since this type of court martial exists, and since the NDA has not
specified all circumstances under which a GCM must or must not be convened, an accused military member has a constitutional right to elect a GCM whenever an SCM has not
been legislatively imposed. Second, all other Charter rights apply equally in the contexts
of the military and civilian justice systems. In other words, the military justice system need
not be identical to the civilian criminal justice system, but it must conform to the same underlying values, including those of independence, fairness , and fundamental justice, that
are articulated within the Charter. As one commentator has suggested: "[O]nce a hearing
before a de facto jury has been extended to an individual, there is no basis for denying that
accused the same procedural safeguards as those that guarantee civilians a fair trial."30
Thus, where the NDA has provided for courts martial with panels, we can conclude that

27

Genereux. supra note 19 at para, 65,

28

The CMAC's inter-rel iance on ss, 7 & 11 (d) in Trepanier seems unnecessary in the context of a "full answer and
defe nce" claim, The SCC has inferred that, where an accused is denied the ability to make a full answer and defence , both the principles of fundamental justice and the right to a fair trial are ind ependently violated (see generally R. v, Rose, [ 1998) 3 S,C R, 262),

29

See general ly Trepanier, supra note 10.
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the procedures followed by such courts martial must conform to the Charter.

III. THE PROBLEMATIC COMPOSITION OF GENERAL COURT
MARTIAL PANELS
Turning to a substantive assessment of the constitutionality of NDA jury provisions,11 I will
now summarize the law regarding membership and composition of GCM panels in an effort to determine whether such panels conform to requirements set forth in s. n(d) of the
Charter. As indicated above, a GCM panel consists of five members. The senior member
must be an officer of at least the rank of colonel; however, if the accused is a general officer, then the senior member must be of at least equivalent rank. 12 If the accused is an officer, then all panel members must also be officers. If the accused is a colonel or general
officer, then all panel members must be of at least the rank oflieutenant colonel. If the accused is a non-commissioned member ("NCM") , then two panel members must be senior NCMs, but the other three must be officers. 33 More junior NCMs (ranked sergeant and
below) and officers (ranked lieutenant and below) cannot serve as GCM panel members.34
A GCM panel is remarkably distinct in its composition from a civilian jury. While the latter is generally accepted to be a set of fact-triers selected from among the accused's "peers"
in society, the former explicitly requires or precludes the inclusion of fact-triers who are
"peers," in the cases of officers and junior NCMs, respectively. As the CMAC pointed out
in Trepanier (where the Court voiced its concerns on this subject in obiter),
[t]he equivalent scheme in a criminal prosecution before civilian courts
would be one in which an accused, whose status and rank are those of a
member of the upper class in our society, would be tried by a jury .. .
selected among members of that status and rank in that class while, for
the same offence, members of the middle or lower class would be tried
by a mixed jury of ... relative status and rank. 35
However, while the NDA jury provisions are unique, the mere fact that they place restrictions on the composition of a panel does not, in itself, make them unconstitutional: Canadian provinces have also placed limitations on the type of people who are qualified to serve
as jurors, and these legislative provisions have apparently not offended the Charter. 36 It is
therefore necessary to look more closely at the likely effects of the NDA provisions in order
to ascertain whether or not th ey conform to the Charter.

30

Rubson Ho, "A World that has Wall s: A Ch arter Analysis of Mil itary Tribunals" (1996) 54 U.T. Fac. L. Rev 149
at para. 52 (QU ["World that has Walls"]

31

Henceforward, any referen ce in thi s paper to NDA " ju ry" or "panel" provisions, or later to " impugned " provisions, should be taken to refer to the sections of the NDA discussed in this paragraph.

32

See attached Ran k Chart at Annex A for an explanation of CF rank structure .

33

NDA, supra note 5 at s. 167.

34

Ibid. atss.1 67, 168(e).

35

Trepanier, supra note 10 at para. 112 .

36

See Juries Act, S.N.S. 1998, c. 16, s. 4, for an exam ple of the type of people who are disqualified from serving
as jurors, including barristers, pol ice officers, and persons who have been con victed of seriou s criminal offences.

I

APPEAL VOLUME 14

A.

29 '

The Undue Influence of Rank within a GeM Panel

It is common knowledge that militaries are hierarchical organizations, and the Canadian

Forces are no exception to this tradition. Rank within the CF is not merely influential, it is
absolutely authoritative; in fact, the NDA makes'it an offence, carrying a maximum sentence of imprisonment for life, for a service member to disobey a lawful order of a superior officer. 3? The concepts of deference to and respect for rank within the military are also
somewhat inescapable, particularly when service members interact with one another in
uniform, but also in other contexts. For instance, ceremonial protocol within the CF requires subordinate members to pay marks of respect to superior commissioned officers
even when both parties are out of uniform, by either removing civilian headdress or by
coming to the position of attention. The hierarchical nature of superior-subordinate relations is further reinforced when members interact with one another in uniform, since their
ranks are prominently displayed on their epaulettes as reminders of their relative places
within the leadership structure of the organization. In other words, the Canadian military's
rank hierarchy persistently guides almost all dealings among service members.
As a result of the pervasive influence of rank within the CF, one could infer that a GCM
panel that is legislatively structured so as to preserve rank distinctions cannot guarantee an
accused a fair hearing-where fact-triers are not unduly influenced in their decision-making processes-by an independent tribunal, that is, a tribunal structured so as to prevent
the possibility of undue influence on the fact-triers as required by s. ned) of the Charter. Although it is difficult to prove this point without empirical evidence, it seems obvious that
a warrant officer sitting on a GCM panel could be influenced by the opinions of the colonel
who is designated as the panel's "senior member" and who is nine ranks senior to the warrant officer, and that this influence could stem as much from the colonel's rank as from the
persuasive force of his or her argument. Similarly, it has been suggested that "more obsequious low ranking officers will be very deferential to the opinions of the higher ranking
officers:'38 Such junior officers would be inclined to accept the opinion of the colonel on the
panel either out of habitual obedience or out of fear for the perceived consequences of disagreement with a superior officer.
Several mechanisms are already in place in order to combat these possible sources of undue
influence on GCM panel members, although it is unlikely that they could be eliminated altogether. First, military judges provide lengthy instructions to each GCM panel prior to its
deliberations, about the duties and roles of panel members, presumably reinforcing individual obligations to "make true findings according to the evidence" in accordance with the
oaths sworn by the panel members.39 Second, members of the panel vote on a finding in reverse order of rank from lowest to highest,40 but only after deliberations are complete and
each panel member, including the most senior member, is likely to have made his or her
position well known. Finally, a panel member's chain of command is prohibited from considering the individual's performance as part of a GCM in any promotion or posting decisions relating to that member.41 In theory, then, there should be no reason for an accused
to doubt the independence of a GCM panel by which he or she is tried, irrespective of the

37

NDA, supra note 5 at s. 83.

38

Ho, "World that has Walls", supra note 30 at para. 94.

39

See QR&O, supra note 18 at s. 112.17 for the full text of the oath sworn by panel members.

40

Ibid.ats.1124 1(2).

41

Ibid. at s. 26.11 .
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ranks held by various members on the panel, since each panel member is expected to individually evaluate the evidence and arrive at a finding, and since each member is protected from discriminatory treatment as a result of his or her involvement on the panel.
Notwithstanding these safeguards, the independence of a GCM panel is questionable. In
reality, all military members undergo extensive indoctrination processes that take place
over the course of their uniformed careers, often involving intense training and operations,
in order to help them internalize and give effect to the values of discipline and obedience
that are essential to the function of the CF. In short, military members are perpetually
trained to respect the authority of those superior to them in rank. Thus, even if GCM panel
members were to consciously recognize the need to disregard the ranks of their colleagues
on the panel during the deliberation process, it is conceivable, even probable, that their
entrenched indoctrination experiences would still cause them to subconsciously respect
and defer to the opinions of higher-ranking panel members. It is almost farcical to suggest
that the habit of obedience, built up in a military member over the course of his or her career, can be negated, or even temporarily suspended, by the act of uttering a brief oath at
the start of a court martial, or by hearing a few words from a military judge on the subject
of impartiality prior to the commencement of GCM panel deliberations. In light of the
above realities of military life, it is reasonable to conclude that members of a GCM panel
could be unduly influenced by the ranks of their colleagues on the panel.
Is the possibility that the fairness of a hearing could be compromised by the NDA's rankbased jury provisions sufficient grounds for a finding that GCM panels do not meet the independence requirements of s. ll( d) of the Charter? The dicta of the SCC in Genereux, a
case relating to the independence of military "judges" who were at that time appointed
from among the ranks of general military lawyers on ad hoc bases for individual trials, are
instructive in answering this question:
I emphasize, however, that the independence of a tribunal is to be determined on the basis of the objective status of that tribunal. This objective status is revealed by an examination of the legislative provisions
governing the tribunal's constitution and proceedings, irrespective of the
actual good faith of the adjudicator. Practice or tradition, as mentioned
by this Court in Valente (p. 702), is not sufficient to support a finding of
independence where the status of the tribunal itself does not support
such a finding Y
This leading decision suggests that neither the historic, sui generis roots of the court martial system, nor the fact that many, perhaps most, GCM panels will perform their functions
without their members being unduly influenced by one another's ranks, can save the fact
that the NDA jury provisions admit the reasonable possibility that such undue influence
will affect the outcomes of at least some courts martial. The NDA provisions therefore fail
to guarantee GCMs the minimum level of independence required by s. ll( d) of the Charter.

B. The Denial of a "Representative" Panel
As I have suggested above, a GCM panel is tar from representative of the military community at large: non-commissioned members of or below the rank of sergeant and officers

42

Genereux, supra note 19 at para. 87 .
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below the rank oflieutenant are always excluded from service on a panel; all NCMs are excluded from panels that try officers, and an accused NCM will always be tried by a panel
consisting of a majority of officers. In other words, the military "jury pool;' or the group
of service personnel eligible to be appointed as GCM panel members by the Court Martial Administrator, is significantly restricted by provisions of the NDA. However, the value
of a set of fact -triers who are representative of the accused's broad community has long
been recognized in Canada. As Justice L'Heureux-Dube pointed out in R. v. Sherrat,
[A] jury trial is meaningless without some guarantee that it will perform
its duties impartially and represent, as far as is possible and appropriate
in the circumstances, the larger community. Indeed, without the two
characteristics of impartiality and representativeness, a jury would be
unable to perform properly many of the functions that make its existence desirable in the first place. 43
The concept of representativeness was further expanded upon by Justice McLachlin, as she
then was, in R. v. Williams, where she determined that "a representative jury pool" was an
"essential safeguard of the accused's s. n(d) Charter right to a fair trial and an impartial
jurY:'44 More recently, in R. v. Gayle,4S the Ontario Court of Appeal affirmed that representativeness is a crucial characteristic of Canadian juries.
The rationale behind the ideal of a representative jury is two-fold: first, "jurors from dominant groups will confront .. . biases and prejudices more readily if deliberations are conducted among a ... diverse group:'46 and second, "representativeness is essential to the
appearance of impartiality:'4i Although both of the above justifications were advanced in
the context of the Gayle case about racial prejudice, the rationales apply equally in a military setting. The "dominant" group in the CF, while the numerical minority, is the group
that holds the power-the officers, and particularly the senior officers. It stands to reason
that this group, which now legislatively makes up the majority of every GCM panel, would
benefit as much from a diversity of perspectives from those of all ranks as would white jurors in the criminal trial of a black accused, as in Gayle. Furthermore, the appearance of impartiality is just as essential to the military justice system as to the civilian justice system,
especially in light of the fact that "breaches of military discipline must-be dealt with speedily and, frequently, punished more severely than would be the case if a civilian engaged in
such conduct:'48In other words, the stricter sentences to which military personnel are necessarily subject49 must be meted out by a justice system that is considered to be transparent and fair by all stakeholders if that system is to effectively achieve its purposes within the
military.

43

R. v. Sherratt, [1991]1 S.C. R. 509 at para. 35 (QU .

44

R. v. Williams, [1998]1 S.C. R. 1128 at para. 47 (QU.

45

R. v. Gayle, [2001] O.J . No. 1559 at para . 56 (Ql ) [Gayle].

46

Emily Morton, "Two Conceptions of Representativeness in the Canad ian Ju ry Selection Process: A Case Comment on R. v. Gay(e" (2003) 61 U.T. Fac. L. Rev 105 at para. 47 (QU .

47

Ibid. at para. 50

48

Genereux, supra note 19 at para. 60.

49

As I have argued elsewhere, military sen tencin g principles are unique and must not be dil uted by incorrect ap plications of civilian principles in military cases . See M ike Madden, " Fi rst Principles and last Resorts: Complications of Civilian Influences on the M ilitary Justice System" Canadian M ilitary Journal (forthcomin g in Vol. 9, No.
3, March 2009).
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As the above arguments indicate, a representative jury has a value that transcends the border between military and civilian criminal jurisdictions, so there is no prima facie reason
why a military tribunal such as a GCM should be exempt from the constitutional requirement of "representativeness" within its pool of fact-triers. NDA jury provisions therefore
violate s. u(d) of the Charter not only because they fail to guarantee "independent" tribunals, but also because they fail to guarantee "fair" hearings by representative sets of panel
members.

IV. GENERAL COURT MARTIAL PANEL PROVISIONS
DISPROPORTIONATELY IMPAIR CHARTER RIGHTS
Despite the above violations of s. ned), it would still be possible for the NDA provisions to
be found constitutional if they could be saved under s. 1 of the Charter. Since the transgressions of s. ned) stem from legislative provisions within the NDA, any limits on Charter rights that result from those provisions are clearly "prescribed by law:' In order for the
impugned provisions to be demonstrably justified as reasonable limits on Charter rights
within our free and democratic society, they must pass the two-stage test from R. v. Oakes 5o
("Oakes") as described by the SCC in R. v. Chaulk. 51 Under the Oakes test, the impugned
provisions must relate to a Parliamentary objective that is pressing and substantial, and
they must represent a proportional means of achieving the objective.
A.

Pressing and Substantial Objective

Let us now look more closely at ss. 167 and 168(e) of the NDA in order to ascertain Parliament's objective in enacting those provisions. First, the impugned sections of the Act exclude junior NCMs and officers from GCM panels. Based on the minimum time
requirements for promotion to the ranks of warrant officer and captain, this exclusion
means that only NCMs with at least eleven years of service can sit on a GCM panel,52 while
officers must have completed at least three years of commissioned service to be eligible for
panel duty.53 The inference that can be drawn from this information is that Parliament intended for GCM panel members to be sufficiently experienced in the military. A related inference may be that Parliament intended for GCM panel members to have specific
experience with the military justice system, since NCMs above the rank of sergeant and officers above the rank of lieutenant also typically have numerous subordinates, for whom
they are administratively and disciplinarily responsible. The inference stems from the fact
that, unless they have been charged themselves, NCMs below the rank of warrant officer
and officers below the rank of captain are much less likely to have been involved in investigative or adjudicative proceedings as part of their duties.
The impugned provisions of the NDA also prevent senior leaders in the CF from being
tried by panel members who are significantly junior to them. One inference that can be

50

See ge nerally R. v. Oakes, [1986] 1 S.C.R . 103 (QU.

51

R. v. Chaulk , [1990]3 S.C. R. 1303 at paras . 50-75 (QU [Chaulk] . This case ou tli ned the Oakes test for the pu rposes of s. 11 (d) chal le nges.

52

Canadian Forces Admini5lrative Order 49-4 , Annex A [CFAO ]. In practice , it would be exceedin gly unli kely for
most NCMs to reach the ran k of Warrant Officer in such a short time.

53

CFAO 11 -6 .
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drawn from this information is that Parliament wanted GCM panels to have an understanding of the responsibilities and professional circumstances of all accused members, including those of very senior rank. The inference can be supported on the arguable
presumption that high-echelon leaders understand all levels of an organization beneath
them, but low-echelon workers do not necessarily understand work performed at levels
above them. Another possible inference is that Parliament wanted to ensure that the military's hierarchical chain of command was not subverted by granting junior members adjudicative authority over senior members.
On the whole, one can gather that Parliament's objective in enacting ss. 167 and 168(e) of
the NDA was to ensure that GCM panels were staffed with competent and experienced
fact-triers who would not subvert respect for the military's rank hierarchy. I believe that this
objective is sufficiently "pressing and substantial" to warrant limiting constitutionally protected rights. The impugned NDA provisions therefore pass the first stage of the Oakes test.

B.

Proportionality Analysis

The second stage of the Oakes test requires a proportionality analysis that enquires into
the following matters: first, whether the means enacted to advance Parliament's objective
is "rationally connected" to the objective; second, whether the Charter right is impaired "as
little as possible;" and, third, whether the effects of the limitation are "proportional to the
objective:'54

1.

Rational Connection Requirement

An analysis of the "rational connection" requirement of the Oakes test essentially tries to
ensure that Parliament's chosen means of achieving its objective are not arbitrary, unfair, or
based on irrational considerations. In the present case, advocates of the status quo within
the military justice system might argue that NDA panel provisions necessarily exclude junior NCMs and officers because a jury must be competent,55 and these personnel lack the experience or the education required to perform as panel members. While I acknowledge
the requirement for a competent panel, any such argument against expanding the pool of
panel members would nonetheless fail. The suggestion that a junior NCM or officer would
be an incompetent panel member is both unfair and incorrect.
The threshold ability required of a juror is quite low, and is certainly met by service members who are trusted to handle dangerous weaponry and sensitive equipment in the performance of their duties. As the SCC has pointed out, "most trials require the same
competence as is involved in the daily pursuit of one's affairs, and the ability to speak and
understand one of the official languages will suffice':S6 In this respect, certain NDA jury provisions would fail the "rational connection" element of the Oakes test because they are un fair and are based on irrational considerations. However, if the legislation were challenged,
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Chaulk, supra note 51 at para. 50 .
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See R. v. Bain , [1992]1 S.C R. 91 at para . 28 (QL): "Juro rs should not only be repre sentative and impartial,
they should also be able to understand the trial, thei r role in t he trial, the evidence that is presented, the princi ples they have to apply, amon g other things." For a summary of the "co mpetency " requirement, see also Peter
Sankoff, "Majority Jury Verdicts and the Charter of Rights and Freedoms" (2006) 39 U.B.C L. Rev. 333 at
paras. 58-71 (Q U.
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I do not anticipate that a final decision would turn on this fact, since the impugned sections also fail subsequent branches of the Oakes test in more clear and explicit ways.
2.

Minimum Impairment Requirement

An analysis of the "minimal impairment" requirement of the Oakes test seeks to establish
whether or not Parliament could achieve the same objective by some means that is less
intrusive to the accused. Although Parliament is not required to "search out and to adopt
the absolutely least intrusive means of attaining its objective,"57 the existence of reasonable
alternatives to the impugned measures will suggest that the minimum impairment requirement has not been met.
In the present case, obvious solutions come to mind that could guarantee the accused a
representative panel that would be free from the undue influence of rank while still meeting Parliament's objective of providing for a competent, experienced panel that respects
the military's hierarchical structure: simply remove all identifiers of rank from the identities of panel members. Parliament could easily have enacted legislation requiring panel
members' ranks to remain confidential. Such legislation might allow members to dress in
civilian attire for the duration of a hearing,58 or might provide for some distinct form of
"panel uniform," devoid of all rank insignia, for the members to wear at trial. Parliament
could equally make it an offence for a panel member to disclose any information about his
or her rank, position, or occupation, in order to preserve individual anonymity during the
proceedings. In concert with these measures, Parliament could legislate that only "trained"
members of the CF are eligible to serve on GCM panels, so that a certain baseline of experience would be possessed by all fact-triers while still expanding the jury pool to include
all ranks. Although training periods vary by occupation, most CF members are considered formally trained within their first three years of service, so such an enactment would
generally eliminate the eight-year gap in "length of service" that currently exists between
the respective times when officers and NCMs qualify for panel duty.
In the face of such simple and effective means of achieving Parliament's "pressing and
substantial" objective with virtually no impairment of accused members' Charter rights,
one must conclude that the impugned provisions of the NDA do not pass the minimal impairment requirement of the Oakes test.

3.

Proportionality of Effects Analysis

The final "proportional effects" element of the Oakes test seeks to weigh the importance of
Parliament's pressing and substantial objective against the magnitude of the Cha rter violation created by the impugned legislation, recognizing the fact that some limits on rights
and freedoms protected by the Charter will be more serious than others in terms of the nature of the right or freedom violated, the extent of the violation, and the degree to which
the measures that impose the limit intrude upon the integral principles of a free and dem-
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Chaulk, supra note 51 at para . 65.
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ocratic society.59
In the present case, the s. ned) right at issue is one that must be regarded as extremely important, since it relates to the life, liberty, and security of the person of anyone tried by
GCM. The violation of this right under current NDA legislation is also very severe, since
it exposes CF members to trials that may be manifestly unfair, and that may result in punishments of up to life imprisonment. As one commentator has observed about existing
NDA provisions:
Senior officers are responsible for maintaining discipline among their
troops, and as a result, they may be more likely to apply a stricter standard of conduct in determining the guilt ... of the accused. Such a situation is analogous to having a panel of police officers act as triers of fact
in prosecuting street criminals; there is no separation between the role
of enforcing discipline and the role of penalizing breaches of discipline. 60
When current NDA jury provisions that stack GCM panels with senior officers are considered in the context of the above analysis, can it really be said that they "proportionally"
deny Charter rights to those standing trial by GCM? Could any government objective be
so pressing and substantial as to permit an accused to be tried in such an unfair way, by
such an inappropriately composed panel? I think these questions must obviously be answered in the negative, which leads to the inevitable conclusion that the impugned provisions fail the final element of the Oakes proportionality test.

V. CONCLUSION
Although General Courts Martial are recognized as part of a legitimately distinct military
justice system that has jurisdiction over elements of Canadian criminal law, the tribunals
fail to respect certain rights that are constitutionally guaranteed by the Charter. The composition of GCM panels under current NDA provisions allows for panel members to be unduly influenced by the ranks of their colleagues in contravention of the s. ned) guarantee
of an "independent" tribunal, and fails to provide for a representative set of fact -triers in
contravention of the s. u( d) guarantee of a "fair" hearing. These Charter violations are not
reasonable limits that can be demonstrably justified in a free and democratic society. They
are, however, easily correctable. Parliament proved that it has the ability to quickly and effectively remedy unconstitutional elements of the NDA when it passed Bill C-60 a short two
months after the CMAC, in Trepanier, struck down different provisions of the Act after
finding unjustified ss. 7 and ned) Charter violations in that case. In the present case, Parliament could take similar action to enact modifications to the NDA that would allow for
GCM panels that are truly representative of the military population and that are not susceptible to undue rank-influence. Such legislative action would help to ensure that military
members gain the full benefit of the rights guaranteed to them under the Charter, while still
respecting the unique needs and objectives of Canada's sui generis military justice system.
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Oakes. supra note 50 at para. 71.
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ANNEXA
CANADIAN FORCES RANK CHART
Ranks

Navy

Army / Air Force

General Officers

Admiral (Adm)

General (Gen)

Vice Admiral (VAdm)

Lieutenant-General (LGen)

Rear Admiral (RAdm)

Major-General (MGen)

Commodore (Cmdre)

Bridgadier-General (BGen)

Captain (Capt(N))

Colonel (Col)

Commander (Cdr)

Lieutenant-Colonel (LCol)

Lieutenant-Commander
(LCdr)

Major (Maj)

Lieutenant (Lt(N))

Captain (Capt)

Sub- Lieutenant (SLt)

Lieutenant (Lt)

Senior Officers

Junior Officers

Acting Sub- Lieutenant (A/SLt) Second Lieutenant (2Lt)
Subordinate Officer

Naval Cadet (NCdt)

Officer Cadet (OCdt)

Senior
Non -Commissioned
Members

Chief Petty Officer 1st Class
(CPO 1)

Chief Warrant Officer (CWO)

Chief Petty Officer 2nd Class
(CPO 2)

Master Warrant Officer
(MWO)

Petty Officer 1st Class (PO 1)

Warrant Officer (WO)

Petty Officer 2nd Class (PO 2) Sergeant (Sgt)
Junior
Non-Commissioned
Members

/'

Master Seaman (MS)

Master Corporal (MCpl)

Leading Seaman (LS)

Corporal (Cpl)

Able Seaman (AS)

Private (Pte)

Ordinary Seaman (OS)

Private Recruit (Pte (Recruit))

